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Anderson Enterprises, d/b/a Royal Motor Sales and
Teamsters Automotive Employees Local 665, In-
ternational Brotherhood of Teamsters, AFL—
CIO and Automotive Machinists Local Lodge
1305 and Machinists Automotive Trade District
Lodge No. 190 of Northern California, Interna-
tional Association of Machinists and Aerospace
Workers, AFL-CIO

German Motors Corporation and Automotive Ma-
chinists Local Lodge 1305 and Machinists
Automotive Trade District Lodge No. 190 of
Northern California, International Association
of Machinists and Aerospace Workers, AFL—
CIO and Teamsters Automotive Employees Lo-
cal 665, International Brotherhood of Team-
sters, AFL—CIO and Auto, Marine and Specialty
Painters Union, Local 1176

San Francisco Honda and Teamsters Automotive
Employees Local 665, International Brother-
hood of Teamsters, AFL-CIO. Cases 20-CA—
22989, 20-CA-23045, 20-CA-23047, 20-CA-
23048, 20-CA-20349, 20-CA-23064, and 20—
CA-23292

September 30, 1999
DECISION AND ORDER

BY CHAIRMAN TRUESDALE AND MEMBERS FOX
AND BRAME

On December 30, 1993, Administrative Law Judge
Michael D. Stevenson issued the attached decision.' The
General Counsel and the Respondents filed exceptions
and supporting briefs. Charging Party Unions also filed
exceptions.” Thereafter, the Respondents filed answering
briefs in opposition to the General Counsel’s exceptions.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings,’ and conclusions and

! By Order dated November 24, 1995, the Board granted the General
Counsel’s unopposed motion to withdraw the charge and complaint in
Case 20-CA-23046 (Honda/Machinists) based on a non-Board settle-
ment. By order dated November 16, 1998, the Board granted the Gen-
eral Counsel’s unopposed motion to withdraw the charge and complaint
in Cases 20—-CA-22989 and 20-CA-23292 (Royal-Teamsters), based
on a non-Board settlement.

? Each Charging Party Union filed a document in which it joined in
the exceptions of the General Counsel. Charging Parties Painters Local
1176 and Machinists Local Lodge 1305 also filed exceptions separate
from those of the General Counsel. Finally, Painters Local 1176 filed a
supplemental brief.

* The Respondents have excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362

329 NLRB No. 71

to adopt the recommended Order only to the extent con-
sistent with this decision.*

The principal issue is whether a valid bargaining im-
passe existed prior to the implementation of the Respon-
dents’ final offers to the Unions during negotiations in
1989.° The judge found that a valid impasse existed in
negotiations between Respondent Royal Motor Sales
(Royal) and Automotive Machinists Local Lodge 1305
and Machinists Automotive Trade District Lodge No.
190 of Northern California (the Machinists), between
German Motors Corporation (German) and the Machin-
ists, between German and Auto Marine, and Specialty
Painters Union, Local 1176 (the Painters), and San Fran-
cisco Honda (Honda) and Teamsters Automotive Em-
ployees Local 665 (the Teamsters). We disagree for the
reasons discussed below.

(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

* We adopt the judge’s findings concerning German/Teamsters
negotiations in Case 20-CA-23048. In doing so, we agree with the
judge’s finding in fn. 51 of his decision that German’s direct dealing
with parts department employee Kenneth Kirk about the contents of
German’s incentive pay plan is not time-barred by 10(b) of the Act. To
prevail in its 10(b) defense, the Respondent must show that the events
in issue occurred outside the 10(b) period. Respondent German has not
satisfied its evidentiary burden.

The 10(b) period in this case commenced on June 15, 1989. Re-
spondent German has not shown either that the conduct alleged here to
be unlawful occurred before June 15 or that it could not have occurred
thereafter. The Respondent’s parts manager, Mark Binkin, testified that
he discussed the concept of incentive pay with parts department em-
ployee Kirk while Binkin was “trying to formulate . . . a base salary
kind of deal and incentive program.” Binkin was uncertain of the dates
of these discussions. Kirk’s credited testimony reveals that in late June
or early July the Respondent’s parts manager, Mark Binkin, “broached
the subject [of an incentive pay plan] to me and asked me my opinion
on it.” Kirk described the plan “broached” by Binkin as a “precursor”
to the incentive pay plan proposed by the Respondent. Kirk further
testified that, after that initial discussion, Binkin spoke with him on at
least two subsequent occasions about incentive pay plans.

Respondent German first presented an incentive pay proposal for the
parts department to the Teamsters on June 6, 1989, and it presented a
revised incentive pay proposal on June 21. In light of the testimony of
Binkin and Kirk, the timing of the Respondent’s presentation of its
incentive pay proposals to the Teamsters supports a finding that Binkin
dealt with Kirk regarding incentive pay within the 10(b) period. We
infer from the facts that the Respondent continued to develop the spe-
cifics of its incentive pay proposal between June 6 and 21, and that
Binkin’s discussions with Kirk continued during this period, until the
revised proposal was submitted. Thus, we find that Binkin dealt with
Kirk regarding incentive pay after the 10(b) period began to run on
June 15.

Member Brame notes that no exceptions were filed to the judge’s
finding of 8(a)(1) violations by Respondent Royal Motors.

Member Brame agrees with his colleagues that German General
Manager Henry Schmitt violated Sec. 8(a)(1) by telling employee Mar-
tin that he could not participate in German’s 401(k) plan unless he
resigned from the Union. He finds it unnecessary to pass on the judge’s
finding that Schmitt also violated Sec. 8(a)(1) by telling employee Kirk
that “this is a time for no unions and no hard feelings” as this finding
would be cumulative of other unfair labor practices found and would
not materially affect the remedy.

3 All dates are in 1989 unless otherwise indicated.
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We address each set of negotiations seriatim. We find
it unnecessary to recount all that transpired during the
bargaining which took place over 52 negotiating ses-
sions, since those details are set forth in the judge’s deci-
sion. A brief recapitulation of the judge’s findings and
conclusions and of salient facts that are relevant to our
legal analysis of the unfair labor practice issues will suf-
fice.

I. ROYAL/MACHINISTS NEGOTIATIONS (20—-CA-23047)
A. Royal’s Unfair Labor

B.  Practices Occurring Prior to Implementation of Its
Final Offer

1. Unlawful statements by Chavez

There are no exceptions to the judge’s findings that
Royal’s Service Manager, Paul Chavez, made several
statements that violated Section 8(a)(1). Specifically,
sometime in June, Chavez told Royal mechanic Nelson
Wong that if the Union were not there, Wong could
make more money under the flat-rate system of compen-
sation that Royal was offering. In addition, just before
the Teamsters’ contract at Royal expired in late June,
Chavez told Royal parts counterman Michael Reuschel
that any employees who stayed on would have to be
nonunion or they would be replaced. The judge also
credited former Royal service employee Charles Wil-
liams’ testimony that in June or July, before the July 3
lockout, Chavez asked Williams to sign a petition to get
rid of the Union and offered Williams a bonus to enlist
other employees to sign the petition.®

2. Direct dealing in the Machinists unit

The judge dismissed direct dealing allegations for lack
of credible evidence. We find merit in the exceptions to
this dismissal.” We have found that Service Manager
Chavez violated Section 8(a)(1) by telling mechanic
Wong that he would earn more money under its proposed
flat-rate system if the Union were not there. Chavez’s
conduct also was alleged to be, and we find that it was,
unlawful direct dealing and bypassing of the Machinists
in violation of Section 8(a)(5).*

It is well established that an employer violates Section
8(a)(5) and (1) of the Act by meeting with employees to
discuss wages without the presence of their designated
collective-bargaining representative. See, e.g., Limpco
Mfg., Inc., 225 NLRB 987, 990 (1976); Bueter Bakery

¢ Williams testified that on another unspecified occasion he heard
Chavez tell employee Rich Powell that it was useless to wear a union
hat because there was not going to be a Union anymore. In the absence
of exceptions, we adopt the judge’s finding that Chavez made this
statement to Powell in July; however, we do not consider it in our im-
passe analysis because it is unclear whether this occurred before Royal
declared impasse and implemented its proposals.

7 Machinists did not except to the judge’s dismissal of this allega-
tion; however, Painters has excepted to the dismissal.

¥ See par. 8(a) of the complaint in Case 20-CA-23047.

Corp., 223 NLRB 888, 890 (1976). Such direct dealing,
particularly when negotiations with the union are occur-
ring, is inconsistent with the employer’s statutory bar-
gaining obligation, tends to undermine the status of the
bargaining agent, and interferes with employees’ Section
7 rights. See Medo Photo Supply Corp. v. NLRB, 321
U.S. 678, 683—-684 (1944).

B. The Judge’s Finding of a Royal/Machinist Impasse

The judge found that there had been adequate discus-
sion of the major issues (i.e., wages, health and welfare,
and pension/retirement) during the seven bargaining ses-
sions that took place between the parties before Royal
declared impasse. Thus, the judge concluded that Royal
met its burden of proving the existence of an impasse
prior to its July 5 partial implementation of its final offer
to the Machinists.

In reaching his conclusion, the judge found that Royal
had made clear, from the outset, that it would insist on a
flat-rate compensation system. He found no evidence
that the Machinists ever seriously considered, or agreed
to, the flat-rate system, as defined by Royal. In making
this finding, the judge rejected as “not to be taken at face
value” a June 30 statement by the Machinists’ attorney-
negotiator Burton Boltuch that the Machinists would sign
a contract with flat-rate compensation if ancillary issues
concerning comebacks,” compensation levels, and non-
discriminatory dispatching could be resolved. The judge
further found that that Boltuch did not seriously advance
the Machinists’ handwritten July 3 “Union Partial Offer
on Flat Rate,” which had been conveyed to Royal
through Federal Mediator Jacobsen, and that, in any case,
the partial offer “failed to embrace the essence of flat
rate, which is the hourly allotment of time according to
standard manuals.” The judge found that the lack of
agreement on the single, critical issue of flat-rate com-
pensation generally precluded agreement between the
parties. The judge also rejected the General Counsel’s
argument that other unlawful conduct by Royal, dis-
cussed below, foreclosed an impasse finding, noting,
inter alia, that there were not separate complaint allega-
tions of bad-faith bargaining.

C. Discussion and Analysis of the Royal/Machinist Im-
passe Finding

In Taft Broadcasting, 163 NLRB 475, 478 (1967),
enfd. sub nom. Television Artists, AFTRA v. NLRB, 395
F.2d 622 (D.C. Cir. 1968), the Board defined an impasse
as a situation where “good-faith negotiations have ex-
hausted the prospects of concluding an agreement.” This
principle was restated by the Board in Hi-Way Bill-
boards, 206 NLRB 22, 23 (1973), as follows:

® The term “comeback” refers to improperly completed work that
must be redone or corrected when a customer returns a vehicle to the
shop.
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A genuine impasse in negotiations is synonymous with
a deadlock: the parties have discussed a subject or sub-
jects in good faith, and, despite their best efforts to
achieve agreement with respect to such, neither party is
willing to move from its respective position.

See also NLRB v. Powell Elec. Mfg., 906 F.2d 1007, 1011-
1012 (5th Cir. 1990). The Board has further held that, even
if impasse is reached over an issue, it may be broken if one
of the parties moves off its previously adamant position.
Tom Ryan Distributors, 314 NLRB 600, 604—605 (1994),
enfd. mem. 70 F.3d 1272 (6th Cir. 1995) (no impasse found
where union demonstrated intent to move on key issue, par-
ties had met only 8 times before employer declared impasse,
and the key issue had been discussed conceptually but not in
detail). “As a recurring feature in the bargaining process,
impasse is only a temporary deadlock or hiatus in negotia-
tions ‘which in almost all cases is eventually broken,
through either a change of mind or the application of eco-
nomic force.”” Charles D. Bonanno Linen Service v. NLRB,
454 U.S. 404, 412 (1982), quoting Charles D. Bonanno
Linen Service, 243 NLRB 1093-1094 (1979).

The Board has also long held that even if the parties
have reached deadlock in their negotiations, a finding of
impasse is foreclosed if that outcome is reached “in the
context of serious unremedied unfair labor practices that
affect the negotiations.” Noel Corp., 315 NLRB 905,
911 fn. 33 (1994) (citing cases), enf. denied on other
grounds 82 F.3d 1113 (D.C. Cir. 1996). Accord: Great
Southern Fire Protection, 325 NLRB No. 13 (1997).

a. Contrary to the judge, we find that Royal and the
Machinists were not at impasse over the flat-rate com-
pensation issue on July 5. To be sure, up through June
the parties had adamantly maintained opposing positions
on the wage issue. Royal was insisting on changing the
method of determining the employees’ compensation to a
new flat-rate system which would assign fixed values to
particular types of repairs, and the Machinists were vo-
ciferously adhering to the current system of hourly wage
rates. As explained below, however, this deadlock was
broken on July 3, when the Machinists submitted a writ-
ten proposal that represented their agreement to bargain
on the basis of a flat-rate model."

1 Because we premise our finding of no impasse on the new devel-
opment represented by the July 3 proposal, we find it irrelevant whether
the Machinists’ negotiators were willing, or even authorized, during
earlier bargaining to open the door to a flat rate system. Thus, contrary
to our dissenting colleague, our finding that there was no impasse is not
undermined by the Machinists’ negotiators’ tough statements suggest-
ing “unyielding opposition” before they finally submitted a flat rate
proposal. Those statements did not show that they would never yield,
but merely that they would not yield quickly without a fight. For the
same reason, contrary to the judge, we find irrelevant the General
Counsel’s failure to call Mike Day, a high-ranking Machinists official
who, the judge found, would have had to authorize the negotiators to
make such a concession. The fact is, the written proposal was submit-
ted, and the Machinists never sought to retract it or claim that it was
unauthorized. That the Machinists had never before been forced into

During their July 3 negotiating meeting, the Machin-
ists conveyed to Royal, via the Federal mediator, a
handwritten document entitled “Union Partial Offer on
Flat Rate” (G.C. Exh. 35, partial offer)."" In the partial
offer, Machinists proposed, for the first time, to include
in the bargaining agreement a flat-rate compensation
provision consistent with Royal’s proposal, but with
changes aimed at resolving Machinists’ ancillary con-
cerns about issues including comebacks, compensation
levels, and nondiscriminatory dispatching. Among other
provisions, the partial offer sought to change the guaran-
teed minimum base wage rate from $10 per hour actually
worked, as set forth in Royal’s proposal, to “85% of flat-
rate compensation level.” Thus, it is clear that the Ma-
chinists accepted the concept of compensating employees
based on the computation of flat-rate hours.

We find that the partial offer constituted significant
movement that provided a basis for further bargaining,
both because it demonstrated bargaining flexibility, and
because it made clear that the Machinists’ previously
expressed opposition to flat-rate compensation was not
firm. Cf. Stephenson-Yost Steel, 294 NLRB 395, 396
(1989) (no impasse where employer refused even to ex-
plore a union’s offer to discuss potential tradeoffs in re-
turn for the union’s primary objective). In our view, the
Machinist’s offer on this pivotal issue increased the pos-
sibility of reaching agreement on a contract and fore-
closed an impasse finding at that time based on the flat-
rate issue. As the D.C. Circuit Court of Appeals has
noted:

The mere fact that the Union refuses to yield does not
mean that it never will. Parties commonly change their
position during the course of bargaining notwithstand-
ing the adamance with which they refuse to accede at
the outset. Effective bargaining demands that each side
seek out the strengths and weaknesses of the other’s
position. To this end, compromises are usually made
cautiously and late in the process.

making such a proposal when employers sought to bargain over flat
rate compensation is, contrary to our dissenting colleague’s apparent
contention, similarly irrelevant.

We likewise disagree that what our dissenting colleague character-
izes as the judge’s “credibility” findings preclude our finding that the
July 3 offer broke any deadlock that might have existed. The written
proposal speaks for itself and cannot be minimized simply because the
judge concluded that Boltuch was not “serious” in making a “vague
oral proposal” during the June 30 negotiating session which preceded
the session in which the written proposal incorporating a flat rate con-
cept was offered. See Island Creek Coal Co., 292 NLRB 480, 488489
(1989), enfd. mem. 899 F.2d 1222 (6th Cir. 1990) (judge’s conclusion
that witness lied about reasons for information request not determina-
tive in light of documentary and other undisputed evidence).

' Royal has not excepted to the judge’s finding, despite its conten-
tion to the contrary, that Royal received the partial offer.
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Detroit Newspaper Local 13 v. NLRB, 598 F.2d 267, 273
(D.C. Cir. 1979)." Rather than explore the possibilities
raised by Machinists’ July 3 offer, Royal rushed to declare
impasse and implement its offer on July 5. Accordingly, we
find that Royal’s failure to respond to the partial offer pre-
cluded further exploration of possible tradeoffs and fore-
closed any finding that good-faith bargaining exhausted the
prospects of reaching an agreement.

Contrary to the judge and our dissenting colleague, we
do not find that the Machinists’ July 3 proposal somehow
negated the concept of flat-time compensation by the
inclusion of a binding dispute resolution mechanism for
determining the time allocations on which flat rates
would be based whenever there was a dispute—
something which could occur when an industry manual
did not clearly apply to a particular job or when the ser-
vice manager determined that there were special circum-
stances requiring a different allocation. In fact, Royal’s
flat-time compensation proposal did not rely solely upon
standard industry manuals, but reserved discretion in the
service manager to substitute his own estimate of the
time necessary to complete a job in circumstances where
unanticipated or unusual difficulties arose. Moreover,
the Machinists made clear they were not insisting on
their proposal that the panel for making such decisions
include two Machinists’ representatives and one Royal
representative. The offer indicated that if such a panel
were not acceptable, then some “alternative” binding
mechanism could be used; and the proposal was keyed to
sections in Royal’s own proposal (sec. 10) and did not
state that industry manuals had no place in the overall
rate-setting process. What our dissenting colleague cas-
tigates as something “too vague” to constitute “a good
faith attempt at movement” was a clear indication of the
Machinists’ flexibility and an invitation to Royal to make
a counterproposal so that the parties could explore the
possibility of compromise on a system for resolving dis-
putes over the time allocations that underlie a flat-rate
system. Royal had never indicated that sole discretion of
its service manager over the determination of time allo-
cations was the linchpin of its proposal. Negotiating the
details on such important subjects as wages is at the heart
of collective bargaining."

2 Contrary to our dissenting colleague, we find nothing dilatory in
the Machinists’ bargaining over wages. The Machinists cannot prop-
erly be faulted for failing to present a complete proposal at the May 5
meeting, since it had been agreed that the purpose of that meeting was
to establish the ground rules for their collective-bargaining negotia-
tions. The Machinists presented their proposal at the first negotiating
session on May 18, and Royal, which had already presented a proposal
for sweeping changes in current wages and benefits at the May 5 ses-
sion, presented a second proposal. Given the scope of the changes
Royal was seeking, the Machinists can hardly be accused of undue
delay simply because they did not capitulate immediately to the de-
mand for a flat-rate basis for wages.

13 Contrary to our dissenting colleague, we do not regard the profane
outbursts by Machinists’ negotiator Boltuch on July 3 as proof that the
parties had not entered a new phase of negotiations in which compro-

We note that the Machinists had not had sufficient
time to analyze considerable information that they had
received only shortly before Royal’s declaration of im-
passe on July 3, when the Machinists made their partial
offer on flat-rate compensation.'* Royal’s negotiator
advised that Royal was still in the process of collecting
information. The Machinists had made a 7-point infor-
mation request concerning Royal’s flat-rate compensa-
tion system, and they needed clarification of some of the
responses Royal had made. (See, e.g., Tr. 17301749
and R-Exh. N-27-A, p. 818.) Contrary to the suggestion
of our dissenting colleague, there was nothing frivolous
about requests for information such as lists of tools. If
the employees’ compensation was going to depend on
how quickly they could complete particular types of re-
pairs, it was essential, for example, that they be provided
the kinds of tools that would permit them to complete
work quickly. Thus, a list of tools was clearly relevant to
the flat-rate proposal. The Machinists also needed to
know about employee classifications and how each
would fit into the new system—how time allocations
would be affected, for example, when several different
classifications were involved in work on a badly wrecked
car. Finally, we note that the Machinists had reason to
obtain further information about another important issue,
Royal’s proposed flexible benefit plan, since they had
not yet met and questioned a new plan administrator
whom Royal had hired.

In sum, we find it clear that on July 3, with the sub-
mission of the Machinists’ partial offer on flat-rate com-
pensation and given the unresolved questions about how
exactly the flat-rate system was likely to affect the unit
employees, what had earlier seemed a deadlock was bro-
ken. It could not fairly be said, in the terms of Taft
Broadcasting, supra, that the parties at that point had
exhausted all possibilities of reaching agreement. Hence,
Royal’s declaration of impasse and implementation of its
final proposal on July 5 was premature and violated Sec-
tion 8(a)(5) and (1) of the Act for that reason.

b. Our finding that negotiations between Machinists
and Royal had not reached a valid impasse finds further
support in Royal’s unfair labor practices away from the
bargaining table. As discussed supra, we have found that

mise was possible. The Machinists were clearly not happy about hav-
ing been forced into negotiating within the framework of a flat-rate
system and the crudeness of Boltuch’s language doubtless expressed
that frustration. However, the judge himself indicated that he consid-
ered Boltuch’s “ill advised profanity” irrelevant to his analysis of both
the Royal/Machinist and the German/Machinists negotiations.

'* The absence of a complaint allegation against Royal for refusal to
provide information to the Machinists is immaterial to our finding that
no genuine impasse existed, since that finding does not rest on such a
refusal. Our point is not that Royal failed to furnish relevant informa-
tion, but rather that it declared impasse before the Union had had ade-
quate time to review and consider the information that it did provide.
See Dependable Maintenance Co., 274 NLRB 216, 219 (1985) (insuf-
ficient time between provision of requested information and declaration
of impasse to warrant a finding that genuine impasse was reached).
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Royal violated Section 8(a)(5) and (1) of the Act by vir-
tue of Service Manager Chavez’ direct dealing with em-
ployee Wong regarding flat-rate compensation, the very
issue over which Royal has claimed, and the judge has
found, the existence of impasse. When considered in the
context of Chavez’ role at the bargaining table, we con-
clude that Chavez’ statements to Wong disparaged the
collective-bargaining process and undermined the status
of the Union at the bargaining table. NLRB v. Walker
Construction Co., 928 F.2d 695, 696-697 (5th Cir.
1991); NLRB v. J.H. Bonck Co., 424 F.2d 634, 639 (5th
Cir. 1970).

c. In sum, based on the totality of the circumstances
we find that there was no impasse in fact, and that even if
deadlock had been reached, no impasse could properly be
declared because of the context of serious unremedied
unfair labor practices. Accordingly, we find that Respon-
dent Royal violated Section 8(a)(5) and (1) when it im-
plemented portions of its final offer to the Machinists on
July 5 in the absence of a bona fide impasse in bargain-
ing.

D. Royal’s Withdrawal of Recognition

On July 11, Royal withdrew recognition from the Ma-
chinists based on a petition signed by a majority of unit
employees stating that they no longer desired union rep-
resentation. The judge concluded that Royal had estab-
lished an uncoerced loss of majority support for the Ma-
chinists. In the alternative, he found that Royal had es-
tablished that at the time it withdrew recognition it had a
good-faith doubt of the Union’s majority status based on
objective considerations.

We disagree. As explained above, we have reversed
the judge’s finding that Royal and Machinists had
reached a genuine impasse in negotiations before July 5,
when it implemented significant portions of its final of-
fer. We have also found that that before July 10, the date
on which unit employees signed the petition on which
Royal relied to withdraw recognition, Service Manager
Chavez had engaged in direct dealing and made several
coercive statements to unit employees, including a sug-
gestion to employee Williams that he sign a petition to
get rid of the Union and a promise of a bonus if he would
circulate it among other employees. Such unfair labor
practices are clearly likely to undermine support for a
union, and Royal thus could not lawfully rely on an anti-
union petition signed in the context of such unremedied
unfair labor practices. Given their character and timing,
they clearly meet the Board’s test in Master Slack Corp.,
271 NLRB 78, 84 (1984), for finding the petition tainted
by the unfair labor practices.”” See NLRB v. Powell

'S In Master Slack, the Board identified the following factors for
consideration:

(1) The length of time between the unfair labor practices and
the withdrawal of recognition; (2) the nature of the illegal
acts, including the possibility of their detrimental or lasting

Electric Mfg. Co., 906 F.2d 1007, 1014 (5th Cir. 1990)
(unilateral implementation of contract offer without valid
impasse contributed to employee disaffection and tainted
petition on which withdrawal was predicated); Davies
Medical Center, 303 NLRB 195, 206-207 (1991), enfd.
mem. 991 F.2d 803 (9th Cir. 1993) (unlawful to with-
draw recognition on basis of antiunion petition tainted by
supervisors’ unlawful encouragement of signatures);
Toyota of San Francisco, 280 NLRB 784, 804 (1986)
(unremedied unfair labor practices, notably including
bad-faith bargaining tactics, tainted antiunion petition
and precluded lawful withdrawal of recognition).

Because, as we have found, employee disaffection
from the Machinists, made manifest by the employee
petition, resulted from Royal’s unfair labor practices,
Royal was not justified in relying on the employee peti-
tion to support its withdrawal of recognition from the
Machinists. Accordingly, Royal’s withdrawal of recog-
nition from Machinists violated Section 8(a)(5) and (1)
of the Act.

II. GERMAN/MACHINISTS NEGOTIATIONS (20—CA—-23045)

A. German’s Unfair Labor Practices Occurring Prior to
Implementation of its Final Offer

1. Schmitt’s Coercive Words and Conduct

We agree with the judge’s findings, as modified below
regarding dates, that German’s vice president and general
manager, Henry Schmitt, violated Section 8(a)(1) by
engaging in a pattern of unlawful conduct to determine
employee sentiment about bargaining proposals and by
making coercive statements. Thus, on May 30, Schmitt
told employee Francisco Torres that employees would be
better off without “the third man,” i.e., the Union.'®
About 2 weeks later in mid-June, Schmitt unlawfully told
Torres that if he did not like to work at German he could
find a union job elsewhere.'’

We also agree with the judge that in late June Schmitt
unlawfully asked employee Obo Help what he thought of

effects on employees; (3) any possible tendency to cause
employee disaffection from the union; and (4) the effect of
the unlawful conduct on employee morale, organizational
activities, and membership in the union.

' The judge found that this conversation occurred in late June, but
Torres’ credited testimony clearly establishes the date to be May 30.

' Torres also credibly testified that on July 28, Schmitt told Torres
that German would be operated on a nonunion basis. The judge placed
the date “in July.” We note that July 28 is after German’s July 5 im-
plementation. Thus, we find that this unlawful statement could not
have affected the purported impasse.

Furthermore, although not mentioned by the judge, Torres testified
that in August, 2 weeks before Torres quit in September, Schmitt ap-
proached him with a BMW hat in hand and said he would like to trade
his BMW hat for Torres’ union hat. When Torres would not trade,
Schmitt told him that in order for employees to make more money and
obtain a better retirement, the “third man,” i.e., the Union, has to be out.
We note that German did not attempt to withdraw recognition from the
Machinists until December 8.
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German’s proposals.'® At this time, Schmitt unlawfully
told Help that he intended to get rid of the union pension
plan and to substitute a 401(k) plan, and that Help could
make more money under a flat-rate system of compensa-
tion.

2. German’s pre-implementation unilateral change
and/or direct dealing concerning employee parking

German posted a handwritten notice on a company
bulletin board in late June or early July. This notice
read: “Parking will be available free to all employees as
of July 1 (day or night schedule).” (Emphasis added.)
Credited employee testimony established that prior to
German’s July 3 lockout of the Machinists, employees
were required to park their cars on the street. After the
lockout, employees were allowed to park upstairs in
German’s facility, and when that became too crowded,
German began to pay for indoor parking for employees
at a nearby Holiday Inn.

Based on the handwritten notice and credited em-
ployee testimony, we agree with the judge that German
unilaterally changed its employee parking policy in late
June or early July by providing free parking to employ-
ees. German never discussed employee parking during
bargaining, and this subject was not included in Ger-
man’s earlier offers to the Machinists. Therefore, the
Machinists did not waive its right to bargain over the
issue.

Alternatively, we agree with the judge that German
dealt directly with unit employees by posting a handwrit-
ten notice addressed to all employees advising them that
free parking would be available on July 1. Under either
theory (unilateral change or direct dealing), we find a
violation of Section 8(a)(5)."”

3. The pre-implementation lockout

The amended complaint alleges that German violated
Section 8(a)(5), (3), and (1) by locking out employees in
the Machinists unit on July 3.

The judge found no antiunion or unlawful motive for
German’s 1-day lockout on July 3. Accordingly, he con-
cluded that the lockout was lawful, irrespective of certain
contractual provisions discussed below. In reaching this

'8 Help testified that this conversation occurred a few days before,
but less than a week before, the July 3 lockout of the Machinists by
German.

The judge also found that in late June Schmitt told employee Obo
Help that if he was no longer happy at German (because there was no
union contract in effect) he could get a union job. Help’s credited
testimony, however, clearly places this conversation about a “month or
two after the lockout” that occurred about July 3. We correct the
judge’s error and note that the later date makes sense as the contract did
not expire until June 30. Accordingly, we have not relied on this con-
duct to support our finding of no lawful impasse.

! Member Brame agrees with his colleagues that the provision of
free parking represented a unilateral change in terms and conditions of
employment, and hence violated Sec. 8(a)(5). Accordingly, he finds it
unnecessary to pass on the alternative theory that the Respondent also
thereby engaged in direct dealing.

conclusion, the judge found, without specifying a precise
date, that German and the Machinists were already at
impasse prior to the lockout. Therefore, he found it un-
necessary to determine whether a pre-impasse lockout
was proper.”’ Alternatively, the judge found that the
lockout was specifically authorized under a provision in
each of the expired collective-bargaining agreements that
precluded any change in terms and conditions of em-
ployment during negotiations for a successor agreement
unless mutually agreed on, “or until negotiations are ter-
minated by economic action of either party after . . .
forty-eight hours written notice.” (Emphasis added.)
The judge found nothing unlawful in German’s use of
this contractual provision to justify a 1-day lockout in
support of bargaining demands. Thus, the judge dis-
missed this allegation of the complaint.

The General Counsel and Charging Parties Painters
and Machinists have excepted to the dismissal. For the
reasons set forth below, we find merit in these excep-
tions.”!

The Board has held, with judicial approval, that an
employer violates Section 8(a)(5) and (1) of the Act
when it locks out employees for the purpose of evading
its duty to negotiate with their bargaining representative
or compelling acceptance of its unfair labor practices.
Teamsters Local 639 (D.C. Liquor Wholesalers) v.
NLRB, 924 F.2d 1078, 1085 (D. C. Cir 1991), and cases
cited. An employer may also violate Section 8(a)(3) of
the Act by locking out its employees, although such ac-
tions do not automatically run afoul of that provision. A
“bargaining” lockout is permissible if its sole purpose is
to bring economic pressure to bear in support of the em-
ployer’s legitimate bargaining position. Id., citing
American Ship Building Co. v. NLRB, 380 U.S. 300, 318
(1965). Thus, in American Ship Building, the Supreme
Court reversed the Board’s finding of a discriminatory
lockout because there was no evidence that the employer
used the lockout “in the service of designs inimical to the
process of collective bargaining,” Id. at 308, or that “the
employer was actuated by a desire to discourage mem-
bership in the union as distinguished from a desire to
affect the outcome of the particular negotiations.” Id. at
313. See also Lane v. NLRB, 418 F.2d 1208 (D.C. Cir.
1969).

German contends that its lockout was lawful because it
had a substantial business justification, i.e., it was neces-
sitated by contractual provisions as a preliminary step to
lawful implementation of its final proposals. We find no
merit to this contention because, as explained below, the
Union waived any such contractual requirement, and,
more importantly, the lockout merely served as a pre-
liminary step to an unlawful implementation, since, as

% As explained below in sec. I, B, 3, we reverse the judge’s finding
that German was at impasse with Machinists at the time of German’s
July 5 implementation.

! None of these parties briefed this issue to the Board.
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shown in section B, infra, the parties were not at impasse
and could not have been at impasse, given the context of
serious unremedied unfair labor practices.

As to the alleged contractual requirement of “eco-
nomic action” as a means of terminating negotiations
prior to implementation of proposals, German acknowl-
edges that on June 28, just prior to the contract expiration
date, the Union offered to release German from any such
contractual obligation. The Union was willing to waive
any such requirement because it wanted to maintain the
momentum of the parties’ collective-bargaining negotia-
tions. Despite that waiver, and even though the Respon-
dent had no basis for certainty that the parties would
shortly be at impasse, the Respondent locked the em-
ployees out simply in order to clear a path to implemen-
tation of its proposals. Thus, unlike the lockout in Ameri-
can Ship Building Co., supra, which was designed as
pressure to secure the union’s agreement with the em-
ployer’s legitimate bargaining position, this lockout was
simply utilized to enable German to implement its own
bargaining position without either the Union’s agreement
or a genuine impasse. In the language of American Ship,
it was used “in the service of designs inimical to the
process of collective bargaining.” Id. at 308. Moreover,
the hostility towards the Union expressed in the unlawful
statements of Schmitt, German’s vice president (dis-
cussed in sec. [I-A-1 above), permits an inference that its
conduct was also “actuated by a desire to discourage
membership in the union.” Id. at 313.

Accordingly, we find that German’s lockout of its em-
ployees was unlawfully motivated and inconsistent with
its duty to bargain in good faith. We thus find that Ger-
man has thereby violated Section 8(a)(5), (3), and (1) of
the Act. D.C. Liquor Wholesalers, supra; Lane v. NLRB,
supra.

B. The German/Machinists Impasse Issue

1. The judge’s finding of lawful impasse

The judge found that German had bargained to im-
passe with the Machinists for many of the same reasons
that he relied on to find that Royal had bargained to im-
passe with the Machinists. The judge found that the par-
ties had had adequate time to discuss the main issues and
had failed to reach agreement and that the counterpro-
posals made by Boltuch on behalf of the Machinists
never dealt with the issue of flat-rate compensation.
Specifically, he found that Boltuch’s May 25 “Option 17
and “Option 2” proposals did not convey a willingness to
bargain over the most important issues of flat-rate com-
pensation and pension plans. The judge further observed
that any concessions made by the Machinists were con-
tingent on German’s relinquishment of something that it
wanted in the new contract.

The judge emphasized the major role that Mike Day,
head of District Lodge 190, played in negotiations and
stressed the importance of Day’s June 14 statement that

German was not really interested in flat rate and only
wanted to provoke a labor dispute to bust the Union.
This and similar statements attributed to the Machinists’
representatives at the table, convinced the judge that Bol-
tuch’s June 30 statement—that the Machinists were then
ready to bargain over flat rate—was mere posturing that
could not be taken at face value.

Finally, the judge concluded that no nexus was shown
between the impasse that he found had occurred some-
time on or before July 3 and German’s unfair labor prac-
tices.”> Therefore, the judge concluded that German was
privileged on July 5 to implement its final offer to the
Machinists. We disagree. The basis for our disagree-
ment lies in certain facts and developments which arose
at the table on June 30 and July 3, which the judge did
not address. We discuss these factual developments be-
low and then analyze the impasse issue.

2. The June 30 and July 3 bargaining sessions

a. June 30

On June 30, early in the meeting, Machinists negotia-
tor Boltuch announced that the Union was ready to bar-
gain over flat-rate, subject to resolving certain collateral
issues. Machinists’ negotiator, Pam Allen, told Ger-
man’s chief spokesperson-attorney, Robert Hulteng, that
the Machinists would agree to sign a flat-rate compensa-
tion plan if it was one that they could live with. First,
however, Allen wanted answers to several information
requests. Allen told Hulteng that the Machinists origi-
nally had opposed flat-rate compensation and wanted a
contract without it, but having realized finally the impor-
tance of the issue to German, were now willing to dis-
cuss fully and explore German’s proposal. Allen also
told Hulteng that he should honestly admit that German
was trying to thrust impasse on the table rather than
reach agreement.

Hulteng responded that German would not move “one
whit.” He challenged the Machinists to introduce a bet-
ter plan and stated, without substantiation, that German’s
plan worked so it should be accepted. The parties then
discussed compensation under several flat-rate hy-
potheticals. Subsequently, the parties had a conference
call with FMCS Mediator Jacobsen, who indicated her
availability to assist the parties to discuss the issue on
Monday, July 3.

When the Machinists asked German when its flat-rate
proposal would be implemented if the Machinists agreed
to it, German replied, within a year, probably sooner.
Allen then made a flat-rate proposal designed to protect
employees from discipline without access to griev-
ance/arbitration for failure to meet the efficiency stan-
dards set forth in sections 10.1 and 10.2 of German’s

2 The pre-implementation unfair labor practices found by the judge
consisted of coercive statements suggesting that employees should
work elsewhere if they wanted union representation, direct dealing, and
a unilateral change in conditions of employment.
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final proposal. Allen also indicated that part of the Ma-
chinists’ flat-rate proposal involved employee training.
She asked what system German had in place to ensure
that its technicians would receive the training needed to
meet German’s proposed efficiency levels. The parties
caucused. On their return, German indicated the training
that would be made available.

Allen, on behalf of the Machinists, then offered an oral
proposal keyed to sections of German’s proposal and
resembling the one offered to Royal on July 3. There
was a basic weekly pay guarantee based on a certain rate
for a 40-hour week;” a three-person committee would
meet weekly to to resolve disputes concerning dispatch-
ing, time allotments, and comebacks; training for all unit
employees at BMW factory classes at German’s expense;
German’s provision of a complete set of power tools for
each employee at German’s expense; a list of those
power tools; and German’s express agreement to fair and
impartial dispatching.

Attorney Hulteng, on behalf of German, found nothing
of value in the Machinists’ flat-rate counterproposal.
Hulteng called it regressive, and German stood firm on
its final offer. German expressed the view that the Ma-
chinists had gutted the flat-rate concept by including a
40-hour guarantee at $24.50 per hour. The parties then
scheduled a further meeting for Monday, July 3, and the
Union reserved the right to return to the dealership to
review voluminous flat-rate information that had been
requested, and only received that day.

b. July 3

At the July 3 session, Machinists raised the issue of
several information requests that it believed were out-
standing. The Machinists asked for a computer printout
regarding job-efficiency ratings for technicians, service
writers, body shop employees, and the dispatcher, so the
Machinists could fully assess the impact of German’s
discharge provisions on unit employees. German re-
sponded that this information was not available, but that
it would double check. The Machinists also requested a
copy of German’s application for qualification of its
401(k) plan and for all other forms that were submitted to
the IRS so the Union could assess employee participation
information. When Allen asked if the IRS had issued a
determination letter, German Attorney Elizabeth Franklin
responded that she believed that it had. Machinists fur-
ther indicated that its expert had reviewed copies of

3 Contrary to our dissenting colleague, we do not view the guarantee
as a gutting of the system. Although calculated on what an employee
would earn at a certain hourly rate for a 40-hour rate, it still operated
simply as an overall “floor” for total pay. To be sure, the Machinists
started with a high figure that German was most unlikely to agree to,
but the Machinists did not state that the figure was nonnegotiable, and
good-faith bargaining might have arrived at some pay guarantee be-
tween this proposal and what German would be required to pay under
minimum wage laws. The flat-rate system could still be applied, but
the weekly total paid to an employee would be increased if it fell be-
neath the floor.

German’s proposed health and welfare plan and had
asked to meet with German’s experts and that this re-
quest had not been honored yet.

Franklin asked for the Machinists’ proposals, particu-
larly those concerning flat rate. Allen responded that she
had further questions about flat-rate compensation and
needed clear answers first. The parties learned during a
caucus that mediator Jacobsen would not be able to join
them to discuss these issues. The Machinists then pro-
posed language concerning section 10.1 (discharge or
discipline for lack of efficiency) from a proposal that had
been offered by the Machinists in an on-going negotia-
tion between them and Diablo/Mazda Motors, another
Bay Area employer that was represented by the same law
firm that represented German. Franklin summarily re-
jected it.

Franklin again asked for a flat-rate proposal and char-
acterized the Machinists’ June 30 proposal as regressive.
Allen responded that it was reasonable for the Union to
ask for higher wages when German proposed taking
away vacations. Franklin opined that if the Machinists
were serious about flat-rate compensation then the Union
would sign German’s proposal. Machinists reiterated its
position that, before it could make another proposal on
flat rate, it needed German’s responses to its flat-rate
questions.

The parties again caucused. When they returned,
German had responses to the Machinists’ outstanding
information requests. German attorney Justin Seamans
indicated that he had spoken with Schmitt and had been
informed that on June 29 German had given the Machin-
ists a computerized printout of employee productivity for
the most recent 120-day period.”* Seamans stated that
the rest of the information regarding employee efficiency
was contained in raw data in the numerous file cabinets
that had been picked up by the Machinists on Saturday,
June 30. When Allen indicated that the Machinists
needed the formula that German used to determine em-
ployee efficiency, Seamans indicated that he would find
this out for them.

With regard to the IRS determination letter, German
informed the Machinists that the letter had not been re-
ceived because German’s application had not been filed
and therefore German’s plan had not been qualified.
German indicated that the first steps in the IRS approval
process required that the employer sign up employees
who would participate under the plan, and then submit a
plan application. Thereafter, the IRS would issue a de-
termination letter.

German indicated that it was still awaiting the first step
in the overall process, i.e., signing up employees for the
plan. Seamans stated that he was not sure whether Ger-

* A computer program determined employee efficiency for the most
recent 120-day period. Otherwise, the efficiency ratings had to be done
manually.
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man had a form available to sign up employees in the
plan. Seamans acknowledged that German’s plan was
incomplete regarding employee participation and that
German could not send its application to the IRS before
it had determined employee participation.

The Machinists then pointed out that Franklin had
given them inconsistent information about this issue ear-
lier that day. Machinists Attorney Allen also expressed a
contrary view. She stated, based on her experience, that
an application could be filed with the IRS prior to a de-
termination of employee participation. German then
asked for a caucus.

When the parties returned, Franklin asked for counter-
proposals. In response, Allen indicated that the Machin-
ists had further questions and that Franklin had attempted
to obstruct the Machinists’ efforts to obtain clear an-
swers. Allen asked for a deal—30 minutes to ask ques-
tions before giving a proposal. Franklin agreed to con-
sider it.

The Machinists then asked questions about discipline
or discharge for less than 100 percent efficiency under
section 10.1 of German’s proposal. The Machinists
highlighted areas of concern with reference to the com-
puter printout that covered the period of January through
April 1989. German confirmed that if a computational
error was made concerning employee efficiency, the dis-
cipline would not be grievable. The Machinists then
gave German a proposal for grievance arbitration and the
selection of an arbitrator which was the same as a pro-
posal that Royal had given the Machinists. Franklin
agreed to consider this proposal at the next caucus.
Franklin then asked whether the Machinists would accept
German’s proposal on section 10 if German agreed to
insert the Machinists’ proposed language for selection of
an arbitrator. Allen responded that the Machinists would
be “a lot closer to agreeing.”

Franklin then asked if the Machinists were willing to
accept German’s flat-rate proposal. Allen responded,
“Not as is.” Franklin then stated that German did not
foresee any further movement to be made, particularly in
its flat-rate proposal set forth in section 13 of its pro-
posed contract. Franklin asked whether the Machinists
had any proposals regarding section 13. Allen responded
that section 13 became more palatable as German moved
on other areas of the contract or at least considered
movement.

Franklin responded that she had agreed to consider
language regarding selection of an arbitrator, but that
German was unlikely to even consider any further
changes. Franklin reiterated that Allen had confirmed
that the Machinists would not accept German’s flat-rate
proposal as is, and that German would not accept any-
thing less than the flat-rate proposal currently on the ta-
ble. Franklin confirmed that German would not move
higher on flat-rate hourly wages. Allen referred to the

Machinists’ June 30 proposal and stated, “There is poten-
tial for better wage under flat rate but no guarantee.”

Franklin then asked whether the Union was willing
right then and there to agree to language contained in
German’s July 3 final offer. Allen responded that the
Machinists had more questions before answering yes or
no, and that despite statements made at the table, the Ma-
chinists had not had sufficient time to explore fully Ger-
man’s proposal. Allen then asked for the factors used in
making assignments under the hourly compensation sys-
tem. Franklin responded that the factors were listed in
the proposal and had been used to make current assign-
ments. She again stated that German would not increase
wages under either its flat-rate or its hourly offer.

Allen then indicated that the Machinists had been sup-
plied with a list of tools. Allen stated that as part of the
Machinists’ flat-rate proposal it wanted to make some
proposals regarding the assignment of power tools as
opposed to manual tools.

The parties then caucused. When they reconvened,
Franklin asked whether the Union had any more propos-
als. Allen reminded Franklin that German had agreed to
consider the Machinists’ language proposal concerning
the selection of an arbitrator. Franklin rejected it. She
stated that German was at final position, that there would
be no more movement, and that the arbitration language
was the same as had existed in the expired contract and
there was no reason to change it. Franklin again asked
for the Machinists’ proposals on flat rate. Allen ques-
tioned why German wanted the Machinists’ flat-rate pro-
posals, if they were at final position. She also asked
whether German enjoyed seeing Machinists “twist in the
wind.”

Franklin then stated that German was unwilling to sit
and wait for proposals any longer. She said that it was
obvious to German from previous statements made by
Machinists representatives Day and Martin that the Ma-
chinists would never accept flat-rate compensation, and
from statements made by Allen that day that the Machin-
ists would not accept German’s flat-rate proposal as is.
Allen responded, “Until we get some answers to our
questions. You refuse to answer questions.” Franklin
then stated that German saw no reason to continue meet-
ing. She asked that any further questions be put in writ-
ing, and she stated that she was leaving.

Allen responded that the Machinists were prepared to
stay all night. She opined that Franklin had exhibited
some civility and seemed to try genuinely to answer the
Machinists’ questions, and that the Machinists believed
that it would be productive to continue the discourse.
Franklin reaffirmed German’s belief—based on prior
statements from the Machinist’s representatives, the Ma-
chinists’ June 30 proposal, and Allen’s failure to make a
flat-rate proposal that day—that the Machinists were not,
have never been, and never will be interested in Ger-
man’s flat-rate proposal. When Allen asked whether
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German was going to put the flat-rate system in effect on
Wednesday, Franklin responded that German would let
the Machinists know what compensation would be in
effect.

Thereafter, on Wednesday, July 5, German imple-
mented its final proposal.

3. Analysis

We agree with the General Counsel that German failed
to meet its “heavy” burden of of showing that it had
reached a genuine impasse in its negotiations with the
Machinists prior to its July 5 implementation, i.e., that
good-faith negotiations had exhausted the prospects of
reaching an agreement As explained below, for two in-
dependent reasons German failed to make this showing:
first, the parties had not reached the point at which fur-
ther movement in bargaining positions was unlikely; and
second, unfair labor practices committed by German viti-
ated any claim that it had reached a genuine impasse.

a. In our view, the judge’s conclusion that impasse was
reached reflected insufficient consideration of some of
the record evidence and the assignment of undue weight
to opinions expressed by Mike Day at the June 14 bar-
gaining session at which German introduced several new
proposals.”> We find that Day’s remarks merely indi-
cated that the Machinists could not accept German’s flat-
rate proposal with all the other take-aways on the table.*®
We further find that the Machinists’ June 30 proposal on
flat rate, and the exchange between negotiators at the
table on July 3, demonstrate that the Machinists were not
unalterably opposed to a flat-rate system of compensa-
tion and that the parties were not yet at impasse over the
issue. Taft Broadcasting, supra; Hi-Way Billboards,
supra.

Although German was firmly adhering to its posi-
tion,”’ the Machinists’ position at the last two bargaining

B At the June 14 bargaining session, German presented a third pro-
posal (R. Exh. P-3). German offered either hourly or flat rate wages for
mechanics, and hourly commission wages for service writers. German
could not yet tell the Machinists where the mechanics would be slotted
in the various wage levels that German had proposed. German also
introduced a flexible benefit plan, contrary to Franklin’s May 31 repre-
sentation that German would not be proposing a flexible benefits plan.
Also on June 14, German introduced an inchoate 401(k) profit-sharing
plan in lieu of its prior proposal that German could choose and imple-
ment a profit-sharing plan after giving notice to the Union.

2 We find that Day’s June 14 declarations amounted to little more
than bargaining table strategy or rhetoric. This observation is borne out
by the Machinists’ June 30 proposal, which contained a flat rate pro-
posal. See D.C. Liquor Wholesalers, 292 NLRB 1234, 1235 fn. 6
(1989), enfd. 924 F.2d 1078 (D.C. Cir. 1991) (discounting significance
of union declarations of intent to “recapture” earlier concessions™).

27 Respondents’ attorney Hulteng testified that he entered negotia-
tions with very strong doubts that the Machinists would accept a flat-
rate proposal. Although it is not entirely free from doubt, given
Hulteng’s assistance in the formulation of German’s bargaining pro-
posals and strategy, we find the record insufficient to establish that
German formulated its flat rate demand specifically to avoid its obliga-
tion to bargain in good faith. Cf. D.C. Liquor Wholesalers, supra (em-

sessions remained fluid, and they were willing to move
from their position in an effort to reach agreement. In
fact, the record shows that for all the parties’ posturing,
progress was being made at virtually every session, albeit
slowly. On July 3, German made minor language
changes in response to Machinists’ requests at the table
on June 30. The Union had made a counteroffer on flat
rate on June 30, thereby showing a genuine desire to bar-
gain over flat rate. When this counteroffer was rejected,
the Union again reserved the right to return to the dealer-
ship and review technical information concerning flat
rate that had been requested that day. Contrary to our
dissenting colleague, we see nothing frivolous in the Ma-
chinists’ request at the June 30 negotiating session to
have access to “filing cabinets full of copies of past work
orders.” The flat-rate system was based on the particular
kinds of jobs done and would involve assigning a fixed
time allotment to each job. The work orders would allow
the Machinists to determine how much time had been
taken in the past for particular jobs, and they could calcu-
late the difference between what employees had been
paid and what they would be paid under the system Ger-
man was proposing.” The Machinists clearly indicated
on July 3 that they would submit a detailed flat-rate pro-
posal after German gave responses to their flat rate in-
quiries. In these circumstances, we agree with the Gen-
eral Counsel that flat-rate compensation had not been
exhaustively discussed by July 5.

At the July 3 meeting, the parties had not exhausted
mediation services that had been offered on the flat-rate
issue since the mediator had become unavailable that
day. Furthermore, the Machinists had made clear that
they needed more time to analyze the voluminous re-
cords that they had picked up on June 30 at German’s
dealership before they could submit a detailed flat-rate
proposal.”’ In fact, review of German’s bargaining notes
for July 3 establishes that it was not until late in the day,
after the parties returned from caucusing at 4:05 p.m.,
that German fully explained to the Machinists how the

ployer’s last-minute wage cut demand formulated “to avoid obligation
to bargain”). The instant case was not litigated on this theory.

# Given the relevance of the information requests and the impor-
tance of the subject—wages—to which they related, we do not agree
with our dissenting colleague that the judge’s crediting of testimony
that the negotiators were laughing when they made the information
requests shows the requests to be merely dilatory tactics. In the stress
of negotiations many different kinds of emotions—even some seem-
ingly inappropriate—may be expressed. We also note that, as in the
case of the Royal negotiations, there was nothing dilatory in the Ma-
chinists’ failure to present a contract proposal at the first meeting,
called to set ground rules for bargaining. The Machinists had submitted
their initial contract proposal at the first negotiating session, on May
16.

¥ The foregoing factual discussion also shows that the Machinists
needed more time to determine what employees would be subject to
discipline under German’s outstanding proposal based on past failure to
meet current efficiency standards. German did not tell the Machinists
that its implemented offer would not include its proposal for discipline
and discharge for lack of efficiency.
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Union could glean the requested information concerning
flat-rate compensation from the prodigious amount of
raw data that German had provided. (R. Exh. N-35A at
1865-1867.) We conclude that on July 3, the Machinists
had not possessed this flat-rate information for a suffi-
cient period of time to enable it to fully understand the
critical impact that German’s proposed flat-rate system
of compensation would have on unit employees, or to
make its best flat-rate offer, in light of German’s intran-
sigence.*

Since German’s last offer was implemented at a time
when the Machinists were still genuinely considering
German’s proposals on economic items in a new con-
tract, we conclude that implementation occurred before
there was an impasse in bargaining. Dependable Main-
tenance Co., 274 NLRB 216 (1985). In fact, the Machin-
ists indicated that they would be “a lot closer” to agree-
ment on German’s proposal concerning discipline for
lack of efficiency, a proposal closely tied to flat-rate
compensation, if German agreed to the Machinists’ pro-
posal (that had been accepted by Royal) concerning se-
lection of an arbitrator. German had agreed to consider
the Machinists’ proposal on July 3, thereby suggesting
there was room for further movement. Although the Ma-
chinists stated that they were not willing to accept Ger-
man’s flat-rate proposal “as is,” the Machinists indicated
that German’s flat-rate proposal became more palatable
as German moved on other areas or at least considered
movement on other areas.’'

The Machinists then indicated that as part of their flat-
rate proposal they wanted to make some proposals con-
cerning power tools. In essence, German then stated that
its flat-rate proposal was the one it wanted, take it or
leave it. The Machinists responded that they had more
questions before answering yes or no. German then indi-
cated that it was “unwilling to sit here and wait for pro-
posals any longer.” In these circumstances, particularly
in light of the fact that the Union did not have critical
flat-rate information for a sufficient period of time, we
conclude that German acted prematurely when imple-
menting its final offer and did not place its theory of the

3% Thus, while we agree with the judge’s dismissal of the 8(a)(5)
complaint allegation regarding German’s failure to provide relevant
information to the Machinists, we find that the Machinists had insuffi-
cient time to digest and fully analyze this flat rate data prior to Ger-
man’s July 5 implementation. This factor supports our finding that no
good-faith impasse existed prior to German’s implementation.

! The very nature of collective bargaining presumes that while
movement may be slow on some issues, a full discussion of other is-
sues, which have not been the subject of agreement or disagreement,
may result in agreement on stalled issues. ‘“Bargaining does not take
place in isolation and a proposal on one point serves as leverage for
positions in other areas.” Korn Industries, Inc. v. NLRB, 389 F.2d 117,
121 (4th Cir. 1967). Thus, had German “been willing to bargain fur-
ther, much more might have been accomplished through the give and
take atmosphere of the bargaining table.” NLRB v. Sharon Hats, Inc.,
289 F.2d 628, 632 (5th Cir. 1961).

Machinists’ bargaining rigidity about flat rate to the test.
Dependable Maintenance Co., supra, 274 NLRB at 219.

In addition to flat-rate compensation, we conclude that
other important issues in the negotiations had not been
exhaustively discussed by July 5. For example, Ger-
man’s 401(k) plan, first proposed on June 14, was incho-
ate. In fact, at the July 3 meeting, German’s attorney,
Seamans, acknowledged that the plan was incomplete
with respect to employee participation issues. German
did not bargain with the Machinists about employee par-
ticipation issues. Rather, as further explained below, on
July 15 German dealt directly with employees in the Ma-
chinists bargaining unit concerning employee participa-
tion in German’s fringe benefit package, including its
401(k) plan, after it implemented its final proposal on
July 5.

In addition, it was not until June 28 that the Machinists
learned that the designated administrator of German’s
health insurance plan, Larry Lipman, had resigned. In
these circumstances, there was insufficient opportunity to
discuss and explore the issue of health benefits plan ad-
ministration, an important mandatory subject of bargain-
ing, between the time of Lipman’s withdrawal in late
June and the implementation of German’s offer on July
5. Similarly, the meeting requested by the Union with
German’s benefit experts—specifically a meeting with
Joyce Kincaid regarding the “non-union” NCMCDA
plan—had not occurred as of the July 3 meeting and was
not held until late July.*

b. Even if, contrary to our finding above, the parties
had reached a point at which no further movement was
possible, German’s prior commission of certain unfair
labor practices would preclude our finding a genuine
impasse, privileging unilateral implementation of Ger-
man’s offer. Noel Corp., supra, 315 NLRB at 911 fn. 33;
Great Southern Fire Protection, supra. Schmidt’s sug-
gestion to employee Torres about finding a union job
elsewhere signaled that German was somehow contem-
plating a workplace free of any union. Schmidt’s unlaw-
ful remarks to employee Help about replacing the Union
pension plan with a 401(k) plan and German’s notice to
all its employees that it was offering them free parking—
a benefit they had never enjoyed before and that was not
being offered to the Machinists at the bargaining table—
clearly undermined the Machinists’ position as a bargain-
ing representative. We therefore conclude that any im-
passe was tainted by these instances of bad-faith conduct
towards the employee bargaining representative

32 We note that this direct dealing with the Machinists’ unit regard-
ing benefits, unlike the direct dealing regarding employee parking
discussed above, occurred after German’s July 5 implementation of its
final offer to Machinists and therefore does not directly support our
finding of no lawful impasse. Rather, we rely on German’s failure to
bargain regarding employee participation in fringe benefits to support
our no-impasse finding.

**R. Exh. N-35A at 860-861.
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C. German’s Post-Implementation Direct Dealing

The complaint in Case 20-CA-23045 alleged that on
or about July 15 German bypassed the Machinists Union
and dealt directly with employees in the Machinists unit.
Specifically, German is alleged to have distributed copies
of a new fringe benefit package, including a 401(k)
profit-sharing program, to all employees, and to have
told unit employees that they must enroll in such benefit
programs by July 20 or waive their rights to participate.
The judge failed to make a specific finding regarding
these allegations, although he did find merit in a similar
direct-dealing allegation in the German/Teamsters case,
Case 20-CA-23048.

As set forth above at fn. 4, we have adopted the
judge’s findings concerning the German/Teamsters nego-
tiations in Case 20-CA-23048, including his finding that
German’s sponsorship of informational meetings be-
tween benefit plan administrator Gene Adams & Associ-
ates and employees represented by the Teamsters consti-
tuted direct dealing in violation of Section 8(a)(5). We
similarly find that German unlawfully dealt directly with
the Machinists’ unit by sponsoring mid-July benefit
meetings between Gene Adams & Associates and the
employees represented by the Machinists.

D. German’s Unlawful Withdrawal of Recognition from
the Machinists

On December 8, German withdrew recognition from
the Machinists based on a petition signed by a majority
of unit employees stating that they no longer desired un-
ion representation. The judge concluded, and we agree,
that German thereby violated Section 8(a)(5) of the Act.

As set forth above, we have found, in agreement with
the judge, that Respondent German violated Section
8(a)(1) of the Act by engaging in a pattern of coercive
statements and attempts to determine employees’ union
sentiments; and violated Section 8(a)(5) and (1) by mak-
ing unilateral changes in employees’ terms and condi-
tions of employment and dealing directly with employ-
ees. We have also found, contrary to the judge, that
German further violated Section 8(a)(5) and (1) of the
Act by locking out employees, prematurely declaring
impasse, and implementing its final offer on July 5.

We agree with the judge that, in light of Respondent
German’s unremedied unfair labor practices, it was not
privileged to rely on the employee petition for its with-
drawal of recognition from the Machinists. We find that
employee disaffection from the Union and the resulting
petition were the foreseeable consequence of German’s
unfair labor practices. In this regard, we note that the
judge concluded that Schmidt’s unlawful comments and
the direct dealing regarding the parking privileges were
by themselves enough to taint the petition. As set out
above, we have further found that German unlawfully
locked out its employees and, in the absence of genuine
impasse, implemented a contract offer which dramati-

cally affected the unit employees’ wages and working
conditions. The latter unfair labor practice, in particular,
would operate as a continuing reminder of Respondent
German’s power to override the wishes of the employ-
ees, speaking through their bargaining representative, on
the central issue of wages. The evidence establishes a
sufficient nexus between the unfair labor practices and
the expression of employee disaffection in the petition to
warrant a finding that the petition was tainted and Re-
spondent German’s withdrawal of recognition accord-
ingly a violation of Section 8(a)(5) and (1). See, e.g.,
NLRB v. Powell Electrical Mfg., supra, 906 F.2d at 1014;
Davies Medical Center, supra, 303 NLRB at 206-207;
Toyota of San Francisco, supra, 280 NLRB at 804; Mas-
ter Slack Corp., supra, 271 NLRB at 84. The appropriate
remedy for an unlawful withdrawal of recognition is a
bargaining order. Henry Bierce Co., 328 NLRB No. 85,
slip op. at 67 (1999); Caterair International, 322 NLRB
64 (1996). Accordingly, we affirm the judge’s finding
that German violated Section 8(a)(5) of the Act by with-
drawing recognition from Machinists on December 8.

I1I. GERMAN/PAINTERS NEGOTIATIONS (20-CA-23064)
A. The Impasse Issue

1. The judge’s finding of lawful impasse

The judge concluded that German and the Painters
were at impasse on flat-rate compensation when German
implemented its final offer on July 5. Alternatively, he
found that the Painters had stymied effective negotiations
by engaging in “dilatory tactics and nonserious bargain-
ing.”

Next the judge analyzed impasse factors under Taft
Broadcasting, supra. The judge counted six bargaining
sessions. He reasoned that confusion was created by the
Painters’ representation by various negotiators (first Bol-
tuch, then Van Zevern, then David Rosenfeld), and espe-
cially by the 11th hour debut of Rosenfeld at the last bar-
gaining session on June 29. The judge found that these
tactics contributed to the parties’ failure to reach agree-
ment. The judge discredited Rosenfeld’s expressions of
flexibility, finding that the Painters had never presented
any concrete evidence of a willingness to embrace Ger-
man’s proposals, particularly German’s flat-rate pro-
posal. In addition, the judge stressed that on June 29,
Rosenfeld failed to offer, or even define, a flat-rate pro-
posal that the Painters would find acceptable. The judge
found that the Painters’ July 5 flat-rate offer—received
by German on July 7 after its July 5 implementation—
was so at odds with what German wanted that arguably it
could not be considered a flat-rate proposal at all.

The judge also underscored what he found to be other
evidence of the Painters’ “delay . . . and obfuscation,”
including apparently conflicting statements regarding the
Painters’ position on flat rate by Van Zevern on June 20
and on June 29 by Rosenfeld. Finally, the judge empha-
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sized Rosenfeld’s failure, on June 29, to agree to
Hulteng’s offer to engage in further negotiations on July
1-4, even though Hulteng told Rosenfeld that German
was planning to implement its final offer on July 5.

2. Discussion and analysis

Contrary to the judge, we find that German has not met
its burden of showing that important issues in negotia-
tions, particularly flat-rate compensation, had been ex-
haustively discussed by July 5, or that the Union pre-
cluded effective negotiations by dilatory tactics and non-
serious bargaining.

Based on our review of the June 29 bargaining session,
we reverse the judge’s finding that attorney Rosenfeld’s
11th hour debut contributed to the failure of the parties to
reach agreement.’® The record evidence concerning the
June 29 bargaining session demonstrates that Rosenfeld
was familiar with the issues and fully prepared to bar-
gain. In the circumstances of this case, we find that
Rosenfeld’s entry into negotiations signified that the Un-
ion was, in fact, actively seeking agreement and was
flexible in its bargaining positions.

On June 29, Rosenfeld offered to waive language in
the expiring contract that required economic action be-
fore unilateral changes could be made. He vigorously
disputed the existence of an impasse. Rosenfeld also
expressed a desire to include a flat-rate provision in any
agreement reached. In fact, Rosenfeld stated that he
would submit a substantial flat-rate proposal by July 5.

By letter dated July 5, Rosenfeld fulfilled his pledge
by submitting a substantial flat-rate proposal. This pro-
posal provided as follows: (1) the base labor rate shall
be increased 75 cents per hour on each anniversary date
for a 3-year contract; (2) flat-rate hours will be based on
the Mitchell Manuals; (3) come-backs shall not include
work which is not included in time estimates according
to the Mitchell Manuals; (4) come-backs shall be subject
to the grievance procedure; and (5) the Employer shall
have the right to pay anyone above the minimums estab-
lished.

Contrary to the judge, we find this proposal to be
“concrete evidence” of the Painters’ willingness to accept
flat-rate compensation. Objectively viewed, this pro-
posal demonstrated flexibility and significant movement,
provided a basis for further progress, and strongly indi-
cated that the parties were not yet completely dead-

3% In neither of the cases cited by the judge, Louisiana Dock Co., 293
NLRB 233, 235 (1989), reversed in part 909 F.2d 281 (7th Cir. 1990),
or AAA Motor Lines, 215 NLRB 793, 794 (1974), was the entry of a
new negotiator after some meetings had occurred a factor in determin-
ing whether impasse had been arrived at. In Louisiana Dock, the union
rejected the employer’s offers to bargain by insisting on negotiations
only in an inappropriate unit. In that context, the Board held that the
union’s own acts foreclosed effective negotiations and privileged re-
spondent’s unilateral actions. In 444 Motor Lines, the union’s refusal
to meet and bargain over the terms of a new contract justified certain
unilateral changes. Thus, neither case is apposite here.

locked. Francis J. Fisher, Inc., 289 NLRB 815, 821
(1988).%

Given this clear indication of the Union’s flexibility on
the major issue in negotiations, German “might reasona-
bly be required to recognize that negotiating sessions
might produce other or more extended concessions. This
is the purpose of collective bargaining.” NLRB v. Webb
Furniture Corp., 366 F.2d 314, 316 (4th Cir. 1966), enfd.
152 NLRB 1526 (1965). As noted previously, the very
nature of collective bargaining presumes that, while
movement may be slow on some issues, a full discussion
of other issues, which have not been the subject of
agreement or disagreement, may result in agreement on
stalled issues. “Bargaining does not take place in isola-
tion and a proposal on one point serves as leverage for
positions in other areas.” Korn Industries, Inc. v. NLRB,
389 F.2d 117, 121 (4th Cir. 1967). Thus, had German
“been willing to bargain further, much more might have
been accomplished through the give and take atmosphere
of the bargaining table.” NLRB v. Sharon Hats, Inc., 289
F.2d 628, 632 (5th Cir. 1961).

Contrary to the judge, we do not find that the Painters
engaged in delay and obfuscation between June 20 and
July 5.°° Examination of the circumstances surrounding
the June 20 bargaining session reveals that Van Zevern
was justified in attempting to persuade German to back
off its flat-rate proposal based on the fact that German’s
managers were saying it would not work. (R. Exh. N-
25A at 517.) After Van Zevern conveyed his opinion to
German that “the guys will reject flat rate,” Van Zevern
was successful in securing German’s agreement to
change its flat-rate proposal to permit fairness in dis-
patching and grievances over job assignments. Id. at
523. It was in this context that German initially indi-
cated that this was the bottom line, and Van Zevern indi-
cated that he could not sign the flat-rate proposal on the
table.

Further, Rosenfeld indicated that there were several
reasons why the Painters did not offer a flat-rate proposal
on June 29. He testified that by June 29 it had become
clear that the Painters would either have to accept some
form of flat rate or there would be a labor dispute. Ac-
cording to Rosenfeld, the Painters decided to “blink” and

* As in the case of the Machinists, we disagree with our dissenting
colleague that the judge made any “credibility” findings incompatible
with our conclusion. It is undisputed that the Painters had announced
before July 5 that they would submit a flat rate proposal, and it is clear
that the written proposal mailed to German on July 5 was consistent
with that promise. We also note that the reference to a “base labor
rate” in the Painters’ proposal was in no way inconsistent with Ger-
man’s proposed flat rate system. Under German’s proposal, there
would not only be fixed time allocations for types of jobs, but the em-
ployees would be broken into different classifications with a different
hourly rate of pay for each group.

3 Contrary to our dissenting colleague, the Painters also did not en-
gage in dilatory tactics at the outset of negotiations. They presented
their first contract proposal at the first negotiating session after the
ground rules meeting.
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“take flat rate,” and Rosenfeld agreed to make a substan-
tive proposal. He testified that he did not make it on
June 29 because German had pointed to no economic
exigency other than its own internal deadline that com-
pelled receipt of a flat-rate proposal from the Painters by
late on Thursday, June 29, just before the long July 4
holiday weekend. He also testified that he wanted to let
Van Zevern have a chance to let the word filter out, since
previously the membership had understood that a flat-
rate proposal would not be forthcoming.’

Finally, we note that, at the outset of the June 29 bar-
gaining meeting, Rosenfeld reminded Hulteng that the
parties were not at impasse in light of the Painters’ out-
standing information requests concerning health and wel-
fare and pension issues (discussed below) and his offer to
make a substantial flat-rate proposal. In fact, Rosenfeld
testified that he was surprised when he received
Hulteng’s June 30 letter stating that German intended to
implement on July 5. Cf. D.C. Liquor Wholesalers, su-
pra (one party’s willingness to move further toward
agreement and its protestations that negotiations have not
reached impasse provide substantial evidence to support
the Board’s finding of no impasse). In light of the fore-
going, we find the Painters’ bargaining stance to be en-
tirely understandable, particularly in light of the fact that
Hulteng ended the June 29 meeting by stating that “flat
rate is available—I hope you reconsider,” thereby sug-
gesting that the parties were not at impasse because a
flat-rate proposal would be entertained. (R. Exh. N-32A
at 754.)

In sum, we find that German’s July 5 implementation
prior to any discussion of the Painters’ July 5 flat-rate
counterproposal, that German indisputably knew was
coming, prematurely foreclosed further bargaining on
flat-rate issues before all prospects for reaching agree-
ment were exhausted. Because German never fully
tested the bona fides of the Painters’ bargaining position
on flat rate, we find that a bargaining impasse did not
occur at the time of German’s July 5 implementation. In
these circumstances, we conclude that when German
implemented its final offer on July 5, negotiations had
not reached the point where there was “no realistic pos-
sibility that continuation of discussion at that time would
have been fruitful.” Television Artists, AFTRA (Taft
Broadcasting Co.) v. NLRB, 395 F.2d 622, 628 (D.C.
Cir. 1968).

Our conclusion finds further support in the fact that the
Painters were given insufficient time, prior to German’s
July 5 implementation, to analyze information that only
recently had been requested concerning critical issues in
negotiations. At the end of the June 29 meeting, German
had agreed to accommodate the Painters’ request to visit

37 Contrary to the judge, we find that Rosenfeld’s testimony that he
had no personal knowledge of whether Van Zevern did so to be imma-
terial.

German’s dealership on July 3 to review repair orders
and timecards, estimates on employee efficiency, and
information on come-backs from January 1, 1987,
through that time.”® Rosenfeld indicated that the Paint-
ers’ ability to evaluate or accept German’s flat-rate pro-
posal depended upon receipt of this data.”’ Rosenfeld
also indicated that the Painters needed the information to
formulate its own flat-rate proposal, which would be
ready by the close of business on July 5.

We also find that the Painters had insufficient oppor-
tunity to discuss and explore other information requests
made by the Painters on June 29 regarding German’s
proposed health benefits proposal. See Dependable
Maintenance Co., 274 NLRB 216, 219 (1985) (insuffi-
cient time between provision of requested information
and declaration of impasse to warrant a finding that
genuine impasse was reached). For example, Rosenfeld
requested information necessary to ensure that the pro-
posal complied with Section 89 of the Internal Revenue
Code.* He requested that German provide a complete
copy of its health benefits plan to the Painters. There
also had been insufficient opportunity for the Painters to
discuss and explore issues concerning German’s admini-
stration of its health insurance plan after Lipman’s with-
drawal as administrator on June 28. Rosenfeld specifi-
cally requested a meeting with German’s new plan ad-
ministrator:*'

[1]t’s important to interview and talk to administrators.
The burden is on you to set up a meeting and you ha-
ven’t complied. We want to find out how they admin-
ister the plan? Liberal or conservative? Until the re-
view process is completed, we can’t intelligently accept
or reject your proposals.

Rosenfeld also requested the name of a contact at the ad-
ministrator’s broker’s office. He also wanted to ascertain
the individual responsible for administering the claims for
this plan and the average time to process claims. Rosenfeld
assured German that these were legitimate requests for rele-
vant information and that the Painters would review the
information without delay.**

The record, viewed in the light most favorable to Ger-
man, shows that, at best, German delivered the requested
information but did not allow adequate time for review
by the Painters before it implemented its final offer. In
these circumstances, it is impossible to determine the
effect of the information on the progress of the parties’
negotiations. (See Tr. at 1605.) This uncertainty must
be resolved against German, whose precipitous actions

* See R. Exh. N-32A at 752-754, 761-763; R. Exh. N-32 at 1330.

¥ R. Exh. N-32A at 752, 762.

4R, Exh. N-32A at 756.

I Rosenfeld opined that Lipman was a good administrator and if he
was not there, the Painters wanted to talk to the new administrator. R.
Exh. N-32A at 763.

“2R. Exh. N-32A at 759.
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created it. Dependable Maintenance Co., supra, 274
NLRB at 219. This evidence, together with the evidence
discussed above concerning the prospects on July 5 for
movement in the negotiations, warrants the conclusion
that the parties were not at impasse on July 5, when
German implemented its final offer.”

B. German’s Unlawful Withdrawal of Recognition from
Painters

On December 15, less than 6 months after Respondent
German had unlawfully implemented its contract pro-
posal, most notably its flat-rate wage proposal, it with-
drew recognition from the Painters on the basis of an
employee petition.* For reasons similar to those on
which we concluded that the Respondent violated the Act
in withdrawing recognition from the Machinists (sec. II-
D, above), we find that this withdrawal of recognition
was based on a tainted petition and accordingly unlawful.

IV. HONDA/TEAMSTERS NEGOTIATIONS
(CASE 20-CA-23049)

A. The Impasse Issue

1. The judge’s finding of lawful impasse

The judge concluded that Honda reached lawful im-
passe with the Teamsters on August 7. Therefore, the
judge dismissed allegations that Honda violated Section
8(a)(5) by implementing its last offer to the Teamsters on
August 9. He also dismissed “derivative allegations”
that the employees in the Teamsters unit were unlawfully
locked out on August 8 and that the August 22 strikers
were unfair labor practice strikers.* Accordingly, the
judge dismissed all complaint allegations concerning
Honda and the Teamsters.

The judge found that Honda and the Teamsters had
five bargaining sessions (May 24, June 8 and 16, July 14,
and August 7). The parties had agreed to a hiatus in bar-
gaining from mid-June to mid-July. On June 27, these
parties agreed to extend the extant agreement for an addi-
tional month and Honda agreed to redraft some propos-
als. The judge credited Honda attorney Hulteng’s deni-
als that he had informed Teamsters’ attorney, Boltuch,

* Because we find no prior serious unremedied unfair labor prac-
tices directed at the Painters, we reject the General Counsel’s conten-
tion that impasse was precluded even had the parties been genuinely
deadlocked.

* See R. Exh. C-269.

4 On August 8, Honda had locked out employees in the Teamsters’
bargaining units. The complaint alleges that the lockout resulted from
an antiunion motive. On August 9, Honda wrote the Teamsters and
stated that Honda would not move from its July 19 final offer that had
been rejected by the Teamsters. Honda stated that it was implementing
this final offer, except for union security, grievance and arbitration, and
contract-term proposals. The Teamsters struck Honda on August 22.
The judge failed to mention that the General Counsel had withdrawn
the complaint allegation that employees represented by the Teamsters
struck Honda on August 22 and were unfair labor practice strikers.
Accordingly, we do not pass on whether these strikers were unfair labor
practice strikers.

during a June 27 telephone conversation that Honda
would withdraw Honda’s pension plan (the “Boas plan”)
and Honda’s health and welfare proposal, and that Honda
would put the Teamsters’ Taft-Hartley benefit plans back
on the table when the parties resumed bargaining after
the hiatus.* Accordingly, the judge concluded that no
credible reason was given for the Teamsters’ failure to
meet or attempt to meet with Wyatt & Company (the
pension plan administrator) to obtain information regard-
ing the Boas pension plan during the hiatus in bargaining
from mid-June to mid-July.

The judge found that Boltuch’s August 7 agreement to
accept the concept of commission compensation for
parts-employees was “illusory” because it was made at
the “11th hour” and because no concrete counterproposal
had been tendered. The judge also noted that Honda’s
general manager, William Boggs, testified that the par-
ties were far apart at the August 7 meeting and that he
had concluded that agreement was not possible.

In addition, the judge found that the “eviction” of
Honda’s representatives from the negotiating venue on
August 7 was suspect and could have been easily pre-
vented by Teamsters.” Finally, the judge emphasized
that the Teamsters’ concessions were conditioned on
trade-offs for other issues that Honda was entitled to in-
sist on such as pensions, wages (commissions), and
health and welfare. In sum, the judge found that by Au-
gust 7, the prospects for reaching agreement had been
exhausted and Honda and Teamsters were at impasse.

2. Discussion and analysis

In our view, the judge erred in finding that impasse
had been reached after the second meeting following the
June 16-July 14 hiatus in bargaining. This hiatus was
granted pursuant to Honda’s June 27 request to extend
the Machinists’ and the two Teamsters’ contracts to July
31 so that Honda’s new manager could “get up to speed”
and Honda could reformulate certain proposals. Prior to
the hiatus, the parties bargained on only three brief occa-
sions (May 24, June 8 and 16).

Because Honda had proposed extensive contract
changes, the Teamsters had made numerous requests for
information pertaining to the many issues in negotiations,

46 Based on the wording of Boltuch’s June 29 letter to Hulteng, the
judge was convinced that Boltuch was mistaken regarding Hulteng’s
alleged statements about the withdrawal of the Boas pension plan and
the proposed health and welfare plan. Thus, he credited Hulteng’s
denials about that portion of the telephone conversation.

7 At the August 7 meeting held at the Engineers and Scientists Hall
in San Francisco, Franklin had insisted on receiving the Teamsters’
wage offer for parts-unit employees. Boltuch had insisted on giving a
full counteroffer on each section of Honda’s final proposal. Boltuch
claims that Franklin left the August 7 meeting at 3:10 p.m. before he
could make counterproposals on health and welfare and pension issues.
The judge found, however, that the August 7 meeting ended shortly
after Boltuch rejected Honda’s final offer. Thereafter, a representative
of the Engineers and Scientists told Honda’s representatives that they
had to leave because they were trespassing and making too much noise,
and if they did not leave, the police would be called.
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including Honda’s proposed pension plan (the ‘“Boas
plan”) and Honda’s commission wage proposal for parts
employees that had been tendered on June 16, the last
session before the hiatus. As quid pro quo for Honda’s
reevaluation of current proposals, the Union agreed to
hold in abeyance almost all information requests pending
receipt of Honda’s new proposals.

In a letter to Hulteng dated June 29, 2 days after his
telephone conversation with Hulteng, Boltuch asked “in
the interim” only for all copies of forms 5500 “for all the
years that the San Francisco pension/401(k) or other re-
tirement plans have in existence,” and he noted that even
this request would be withdrawn if Hulteng’s office were
to inform him that the Machinists’ and Teamsters’ pen-
sion funds would be restored (R. Exh. C-59). Allowing
for the possibility that those plans might not be restored,
Boltuch stated that it would be necessary for Teamster
and Machinist representatives to meet with “the appro-
priate person selected by San Francisco Honda with re-
spect to the pension/retirement funds.” He gave the
name of the individual who would probably represent the
Teamsters at such a meeting and asked Hulteng to “in-
form me as to when the representative of San Francisco
Honda will be available for such meetings.” So far as the
record shows, Hulteng did not promptly get back with
available meeting dates.

Once negotiations following the hiatus resumed, the
Teamsters sent a letter, dated July 24, requesting possible
meeting dates with someone connected with the pension
plan administrator (Wyatt & Company). Dates in late
July and early August were offered. A meeting was set
for and held on August 9, notwithstanding the fact that
pension fund specialists from both the Teamsters and the
Machinists, as well as Boltuch or one of his associates,
needed to be free of conflicting obligations, that Boltuch
was also representing unions in negotiations with Royal
and German, and that, according to Teamsters attorney
Allen, the Teamsters pension specialists had a preexist-
ing commitment to a conference in Seattle during the
first week of August.

Analyzing these facts, we disagree with the judge that
the Teamsters should be faulted for failing to pursue the
pension issue during a mutually agreed to hiatus in bar-
gaining. The Union was merely honoring Honda’s re-
quest for a hiatus and the parties’ own agreement to tem-
porarily suspend negotiations.  Boltuch’s letter to
Hulteng clearly gave Hulteng the option of either putting
the union pension plan in its proposal or giving him dates
for a meeting with Honda’s pension plan representative.
The record does not show that Hulteng gave any prompt
response before negotiations resumed after the agreed-
upon hiatus. On the basis of the facts set out above, we
cannot find that the meeting held with the pension plan
administrator on August 9, after the renewed requests for
meeting dates in the Teamsters’ July 24 letter, had been
delayed by dilatory tactics on the part of the Teamsters.

On July 14, following the resumption of bargaining,
Honda Attorney-Negotiator Franklin announced that
Honda would continue to work from its June 21 pro-
posal. Boltuch then renewed the Teamsters’ prior infor-
mation requests that had been held in abeyance until re-
ceipt of Honda’s “new proposals” and that Boltuch
claimed were necessary for presentation of an informed
counteroffer. When Boltuch explained that a meeting
with Honda’s pension plan administrators (Wyatt &
Company) had to occur before the Teamsters could fully
evaluate Honda’s pension proposal and determine if a
counteroffer was required, Franklin professed not to un-
derstand why such a meeting was necessary and why it
had not taken place earlier. When Boltuch asked Frank-
lin at the July 14 session to provide specific information
about the Boas pension plan so that Teamsters could de-
termine exactly what the employees would receive,
Franklin responded that she did not understand why the
Union was asking for the information.

As the judge found, part of the confusion over the pen-
sion plan related to inconsistent representations made by
Franklin both before and on July 14 as to the amount, if
any, of Honda’s contribution. Ultimately, Franklin re-
sponded that Honda would not guarantee or put specific
pension or benefit contributions in the contract. Boltuch
stated that without specifics he could not analyze the
plan or tell employees what they would be receiving.
Franklin retorted, “What’s the difference?” She stated
that a committee of people selected by Honda would
determine what Honda would contribute to the pension
plan. Boltuch expressed the concern that Honda’s com-
mittee was retaining the absolute right to alter the benefit
level and control benefits. Boltuch said the Teamsters
wanted a specific pension guarantee in the contract; oth-
erwise Honda was effectively retaining the right to
eliminate the pension plan. It was in this context that
Boltuch stated, on July 14, that the Teamsters could not
accept Honda’s pension plan as proposed.

Thereafter, at the August 7 final meeting, Franklin in-
sisted on receiving the Teamsters’ wage and pension
offer for parts unit employees notwithstanding that this
was the first time, after the Teamsters’ July 18 receipt of
information requested before the start of the bargaining
hiatus on June 16, that the parties had bargained over the
issue of wages for parts employees.”® Boltuch requested
gross profit data for July, which it needed to evaluate the
effect of Honda’s wage offer, and was told that it would
be available in a week. He then requested it when it be-
came available. Although Franklin continued to insist
that Teamsters present a counteroffer on wages, Boltuch
insisted on giving a full counteroffer on each section of
Honda’s final proposal so that Honda could evaluate the

* Honda had first proposed its new commission plan for parts em-
ployees at the June 16 negotiating session, the last one before the hiatus
began.
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Teamsters’ wage proposal in light of the rest of the
Teamsters’ offer. (R. Exh. N-47A at 1177.) Boltuch
stated that Teamsters was not willing to accept Honda’s
specific wage offer, but was willing to accept the com-
mission concept. In this regard, Boltuch explained why
the Teamsters could not agree to Honda’s commission
concept as written and proposed, and he gave counterof-
fers on the areas he disagreed with. (See Tr. 6117; R.
Exh. N-24 at 628.) For example, Boltuch stated that
Teamsters wanted a minimum guarantee of hours in the
workweek because he thought that employees would
suffer a wage cut under a commission plan as opposed to
an hourly wage compensation scheme. The Teamsters’
counteroffer contained concessions not acknowledged by
the judge, including a reduced overtime proposal, agree-
ment to Honda’s proposal for a 4-day week, withdrawal
of Teamsters’ proposal for pensions for temporary em-
ployees, and acceptance of the concept of part-time em-
ployment in the parts department.*’

On August 9, Teamsters’ attorney-negotiator, Allen,
and benefit consultants from the Teamsters met for the
first time with Wyatt & Company concerning the specif-
ics of the Boas pension plan. Prior to the August 9 meet-
ing, the Teamsters had received little current information
from Honda regarding implementation of the proposed
Boas pension plan. Significantly, it was not until the
August 9 meeting that the Union was provided with a
current copy of Honda’s pension plan and amendments.
At this meeting, Honda’s attorney, Justin Seamans
(Hulteng’s associate), told Allen that Honda’s pension
plan had already been implemented. The pension plan
that Honda implemented on August 9 was a bare-bones
pension proposal that had remained unchanged through-
out negotiations and that contained employee enrollment
dates that coincided with the original June 30 expiration
date of the Teamsters contracts, despite the extensions of
these contracts through the end of July.”

In light of the foregoing, we find, contrary to the
judge, that the parties were not at impasse on August 7.

* We do not dispute the judge’s finding that Boltuch responded an-
grily and loudly to what the judge referred to as Honda representative
Franklin’s badgering and provocations and that the August 7 meeting
ended when the parties were evicted from the negotiating venue be-
cause of complaints of too much noise. But even accepting the judge’s
conclusion that the Teamsters might have prevented the eviction, we do
not agree that the eviction brought about an impasse in negotiations.
As to Boltuch’s use of profanity in this and other meetings, we note that
“[a]ngry outbursts . . . made in the heat of bargaining are realities of
negotiations.”  American Packaging Corp., 311 NLRB 482 fn. 5
(1993). We know of no case in which the use of profanity at the nego-
tiating table was relied on for a finding that a party had engaged in
dilatory tactics or that the parties were at impasse.

%0 Specifically, Honda’s implemented pension proposal provided:

Section 14—Pension Plan

All Employees employed on July 1, 1989 shall be en-
rolled in the Boas International Motors Pension Plan. New
employees shall be enrolled after a one- (1-) year waiting
period.

The prospects for reaching an agreement had not been
exhausted and the parties were not deadlocked. Taft
Broadcasting, supra;, Hi-Way Billboards, supra. As
noted, the Teamsters made numerous concessions on that
date. Contrary to the judge, we find that the Union’s
agreement to accept the concept of a commission plan
was not illusory or deceptive or given at the “11th hour.”
In fact, this agreement occurred during the first bargain-
ing session after the Teamsters received information ex-
plaining that the plan based commissions on a percentage
of gross profits. In our view, the Teamsters reasonably
asked for the most recent information concerning gross
profits and made a counterproposal that indicated a will-
ingness to accept a commission system so long as em-
ployees received a minimum guaranteed workweek to
protect against a wage cut.

The parties continued to bargain on other issues on
August 7. Honda continued to entertain counteroffers
from the Union and requested additional counteroffers on
wages, holidays and pensions. These facts undermine
the judge’s finding that the prospects for reaching an
agreement had been exhausted and indicate that the par-
ties were not yet at impasse on major issues. In fact, the
critical August 9 meeting with Wyatt & Company over
perhaps the most important issue in negotiations—
pensions—had not yet occurred. As the Teamsters ex-
plained at the table on August 7, the pension issue af-
fected the substance of a full counterproposal and the
elasticity of the Teamsters’ bargaining position.

Finally, it is evident from Teamsters’ August 7 attempt
to make concessions on wages, holidays, and overtime,
that Teamsters saw room for movement and additional
bargaining, especially once it had obtained more details
regarding Honda’s pension proposals and other signifi-
cant benefit costs at the impending August 9 meeting
with Honda’s pension administrator and experts. At the
August 9 meeting, however, Honda Attorney Seamans
told Teamsters Attorney Allen that Honda’s pension plan
had already been implemented. Thus, at the time of
Honda’s August 9 implementation of its final offer, the
Teamsters had not yet had a meaningful opportunity to
evaluate fully the critical pension and benefit information
or to finalize its counteroffers. This precluded the par-
ties’ reaching a genuine impasse at that point. Depend-
able Maintenance Co., 274 NLRB 216, 219 (1985).
Moreover, Honda never claimed that cost concessions
were needed by August 9 because of economic exigen-
cies. See RBE Electronics of S.D., 320 NLRB 80, 81-82
(19995).

In sum, the record does not support Honda’s claim that
further negotiations with the Teamsters would have been
fruitless after August 7. Consequently, we find that the
parties were not at impasse at the time that Honda im-
plemented its final offer on August 9. We conclude that
Honda violated Section 8(a)(5) by implementing its final
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offer on August 9 in the absence of a bona-fide impasse
in bargaining.
B. Honda’s Lockout of Teamsters

We have reversed the judge’s finding that negotiations
between Honda and the Teamsters had reached a lawful
impasse on August 7. Accordingly, we must address the
“derivative allegation,” dismissed by the judge, that the
Respondent’s lockout of the parts and service employees
on August 8 was unlawful.

The General Counsel contends that the lockout, prior
to the Respondent’s August 9 implementation of its final
offer, was undertaken as part and parcel of Honda’s
unlawful effort to abort the bargaining process by declar-
ing impasse. Accordingly, relying on Prentice-Hall,
Inc., 290 NLRB 646 (1988), the General Counsel argues
that the lockout was not undertaken in support of a le-
gitimate bargaining position and violated Section 8(a)(5).
The General Counsel also contends that the lockout con-
stituted discrimination against employees, in violation of
Section 8(a)(3) and (1) of the Act, because it was moti-
vated by the same unlawful plan as the Respondent’s
declaration of impasse and unilateral change in working
conditions. According to the General Counsel, the lock-
out had a coercive effect on employees’ exercise of their
Section 7 rights because they reasonably perceived that
the lockout was punishment in retaliation for the insis-
tence of their bargaining representative on good-faith
collective-bargaining negotiations. We find merit in the
General Counsel’s arguments.

Here, we find that Honda’s lockout of its employees
represented by the Teamsters does not meet the Ameri-
can Ship Building standard for a permissible bargaining
lockout. We have found that Honda implemented its
final offer at a time when it had neither reached a valid
impasse in its negotiations with the Teamsters, nor as-
serted the existence of economic exigencies. We find
that Honda locked out its employees with the intent of
retaliating the against them for the insistence of their
bargaining representative on good-faith collective bar-
gaining. By that conduct, Honda has violated Section
8(a)(3) and (1) of the Act. Teamsters Local 639 (D.C.
Liquor Wholesalers), 924 F.2d at 1078, 1085 (D.C. Cir.
1991); Clemson Bros., 290 NLRB 944, 945 (1988).
Compare Darling & Co., 171 NLRB 801 (1968), enfd.
sub nom. Lane v. NLRB, 481 F.2d 1208 (D.C. Cir. 1969)
(lockout was lawful where a strike was anticipated and
purpose of lockout was to prevent work stoppage during
employer’s busy season).

We further find that Honda locked out its employees
with the intent of coercing the Teamsters to accept its
unilaterally implemented final offer. Because, Honda’s
unilateral, pre-impasse implementation of its final offer
constituted an unfair labor practice, the final offer does
not constitute a “legitimate bargaining position” that
Honda was free to pursue through the use of a lockout.

Prentice-Hall, supra; D.C. Liquor Wholesalers, 924 F.2d
at 1085.5" Accordingly, we find that Honda used the
lockout “in the service of designs inimical to the process
of collective-bargaining,” that is, to avoid its collective-
bargaining obligation. Honda thus violated Section
8(a)(5) of the Act.

V. THE MCCLATCHY ALLEGATIONS

We have adopted the judge’s finding that the parties
had not reached valid impasse in the German-Teamsters
negotiations and, thus, that German violated Section
8(a)(5) of the Act when it implemented its final offer to
Teamsters. We also have found, contrary to the judge,
that the parties had not reached valid impasse in the
Royal-Machinists, German-Machinists, and German-
Painters negotiations and, thus, that these Respondents
similarly violated Section 8(a)(5).””

Alternatively, we now find, contrary to the judge, that
implementation of the final wage proposals by the Re-
spondents in the Royal-Machinists, German-Machinists,
German-Painters, and German-Teamsters negotiations
was unlawful under the Board’s reasoning in McClatchy
Newspapers, 321 NLRB 1386 (1996) (“McClatchy II”),
enfd. 131 F.3d 1026 (D.C. Cir. 1997), cert. denied 118
S.Ct. 2341 (1998); and McClatchy Newspapers, 322
NLRB 812 (1996) (“McClatchy II”), enfd. 131 F.3d
1026 (D.C. Cir. 1997), cert. denied 118 S.Ct. 2341
(1998). Accordingly, we find that Respondents Royal
and German have violated Section 8(a)(5) and (1) of the
Act by implementing their final wage proposals. On that
basis, we shall order the Respondents, inter alia, to bar-
gain with the Unions about the timing and amounts of
employee merit increases.

A. Legal Standard: Colorado Ute and McClatchy

It is well established that merit pay is a mandatory sub-
ject of bargaining. Thus, pursuant to Section 8(d) of the
Act, an employer has a duty to bargain over the proce-

1 We note that in D.C. Liquor Wholesalers the association employ-
ers’ lockout occurred after the unlawful unilateral implementation of
the final offer, while here the lockout occurred before the unlawful
implementation in an attempt to compel acceptance of the final offer.
In either situation, the employer acts at its peril, because the lawfulness
of the lockout turns on the lawfulness of the employer’s bargaining
position.

52 The General Counsel does not now contend with regard to Honda-
Teamsters, as he does regarding the other sets of negotiations between
parties in this case, that the implemented wage proposals were unlawful
pursuant to the Board’s McClatchy Newspapers line of cases, discussed
infra.

53 Prior to these decisions, the Board had addressed the implementa-
tion issue in Colorado-Ute Electric Assn., 295 NLRB 607 (1989), enf.
denied 939 F.2d 1392 (10th Cir. 1991), cert. denied 504 U.S. 955
(1992), and McClatchy Newspapers, 299 NLRB 1045 (1990)
(“McClatchy I’), enf. denied 964 F.2d 1153 (D.C. Cir. 1992). As ex-
plained below, in the face of judicial rejection of the analysis in those
two cases, and the D.C. Circuit’s remand to the Board for further con-
sideration, the Board applied a revised rationale in McClatchy II and
McClatchy III.
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dure and criteria for granting merit increases to employ-
ees. NLRB V. Katz, 369 U.S. 736, 745 (1962).

In Colorado Ute, 295 NLRB at 608-609, the Board
observed that:

Even where a merit program with procedures and crite-
ria is lawfully in place, the actual granting of merit in-
creases under the program may involve substantial dis-
cretion. The implementation of a merit pay program, to
the extent that implementation involves discretion in
determining the amounts or timing of the increases, is a
matter as to which the bargaining agent is entitled to be
consulted. Oneita Knitting Mills, 205 NLRB 500 fn. 1
(1973).

Although an employer may insist to impasse on a merit
pay proposal which seeks a union’s waiver of the right to
bargain over the timing and amount of merit increases,
absent the union’s agreement the employer is not free to
grant merit increases without consulting with the union.
Id. at 610. Thus, in Colorado Ute, the Board held that
the employer violated Section 8(a)(5) and (1) by unilat-
erally implementing a merit wage proposal which: did
not provide for minimum or maximum amounts; left the
timing and amount of increases to the sole discretion of
the employer based on the employer’s assessment of em-
ployees’ “individual performance” and “contribution to
the job;” contained no criteria for making those assess-
ments; and exempted the employer’s merit pay decisions
from challenge through the contractual grievance proce-
dure.

Similarly in McClatchy I, the Board found unlawful an
employer’s post-impasse, unilateral implementation of a
merit pay proposal that set no objective criteria for the
amounts or timing of merit increases and failed to pro-
vide for union participation either in the initial determi-
nation of merit increases granted to particular employees
or afterwards through the contractual grievance proce-
dure. There the Board observed that the union did not
waive its right to bargain over the timing and amounts of
the merit pay increases. Consequently, the Board stated,
299 NLRB at 1046-1047:

[TThe Respondent was free to insist to impasse that the
Union agree to waive its statutory rights, but was not
privileged to proceed with implementation after im-
passe as though it had successfully secured the Union’s
waiver. Accordingly, the Respondent had a lawful
right after impasse unilaterally to consider employees
for merit increases; however, as announced in Colo-
rado-Ute, supra, it still had a duty to bargain with the
Union about the timing and amounts of the merit in-
creases prior to granting any such increases.

As noted above, and pointed out by the Respondents in
their briefs, after the judge’s decision issued in this case,
the U.S. Court of Appeals for the District of Columbia

rejected the Board’s reasoning in McClatchy I and denied
enforcement of the Board’s decision. The Court rejected
the Board’s waiver theory and remanded the case to the
Board, with guidance, to articulate a reasoned and legally
supportable rationale as to why the employer’s imple-
mentation of its merit pay proposal violated the Act.
NLRB v. McClatchy Newspapers, Inc., 964 F.2d 1153
(D.C. Cir. 1992).

On remand, in McClatchy II, the Board adhered to its
position that the employer’s merit pay proposal was a
mandatory subject of bargaining and that the employer
lawfully could insist on this proposal to impasse. The
Board also adhered to the conclusion that the employer’s
implementation of the proposal violated Section 8(a)(5)
and (1). In reaching this conclusion, however, the Board
adopted a revised rationale, consistent with the guidance
provided by the D. C. Circuit.>* The Board held that (Id.
at 138):

[Plreservation of the integrity of the collective-
bargaining process requires that we recognize a narrow
exception to the implementation-upon-impasse rules, at
least in the case of wage proposals, such as the one at
issue here, that confer on an employer broad discre-
tionary powers that necessarily entail recurring unilat-
eral decisions regarding changes in the employees’
rates of pay.

Noting that a bargaining impasse is a temporary cir-
cumstance and an economic tool designed to further the
bargaining process, the Board concluded that “the im-
passe doctrine, therefore, is not a device to allow any
party to continue to act unilaterally or to engage in the
disparagement of the collective-bargaining process”
(footnote omitted). Id. at 1390. The Board reasoned that
such disparagement would result if employers were
given unilateral authority over wage increases without
standards, criteria, limitation as to time, or the union’s
agreement. Permitting an employer to implement its
discretionary merit pay proposal would effectively pre-
vent a union from breaking an impasse by resumed bar-
gaining, since there would be no fixed status quo from
which it could intelligently bargain. Thus, the effect of
an employer’s unilateral implementation would be to
permit an employer to exercise its economic force while
“simultaneously disparag[ing a union] by showing . . . its
incapacity to act as the employees’ representative in set-
ting terms and conditions of employment.” Id. at 1391.
The Board made clear, however, that it was not preclud-
ing employers from attempting to negotiate to agreement
on retaining discretion over wage increases, or from im-
plementing merit wage proposals “if definable objective

%% The rationale adopted by the Board in McClatchy II is consistent
with analysis suggested by Judge Edwards in his separate opinion, 964
F.2d at 1170-1174.
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procedures and criteria have been negotiated to agree-
ment or to impasse.” Id.

In McClatchy III, the Board tracked its analysis in
McClatchy II and found that the employer similarly vio-
lated Section 8(a)(5) by implementing, after impasse, its
proposals that wages be set at the employer’s sole discre-
tion, based on employees’ annual evaluations, and that
the union’s role regarding wage determinations be se-
verely limited. The Board found, 322 NLRB 812, quot-
ing 321 NLRB at 1391 that:

[Plreservation of the integrity of the collective-
bargaining process requires that we recognize a narrow
exception to the implementation-upon-impasse rules, at
least in the case of wage proposals, such as the one at
issue here, that confer on an employer broad discre-
tionary changes in the employees’ rates of pay.

[I]f the Respondent was granted carte blanche authority
over the increases (without limitation as to time, stan-
dards, criteria, or the [union’s] agreement), it would be
so destructive of the fundamental principles of collec-
tive bargaining that it could not be sanctioned as part of
a doctrine created to break impasse and restore active
collective bargaining.

In enforcing McClatchy II and III, the D. C. Circuit,
approved the exception carved out by the Board to the
implementation-upon-impasse rule. The court noted that
the Board was free to draw on its expertise to determine
that wages are typically of paramount importance in col-
lective bargaining and to suggest that wages, unlike
scheduling or a host of other decisions generally thought
closely tied to management operations, are expected to
be set bilaterally in a collective-bargaining relationship.
McClatchy Newspapers, Inc. v. NLRB, 131 F.2d 1026,
1035 (D.C. Cir. 1997).

Applying the principles of McClatchy II and III, we
find below that the wage proposals implemented by the
Respondents were merit pay proposals and that they do
not contain definable objective procedures and criteria
for their application. Accordingly, we find that the pro-
posals conferred impermissibly broad employer discre-
tion over wages and, thus, that the Respondents’ unilat-
eral implementation of the proposals violated Section
8(a)(5) and (1) of the Act.

B. Royal-Machinists;, German-Machinists, and German-
Painters

As described in detail in the judge’s decision, the im-
plemented wage proposals of Royal to Machinists and
those of German to Machinists and Painters were sub-
stantially the same. We now examine the specifics of
those proposals.

The proposals establish a dual compensation system,
by which employee compensation would be determined
under either Plan A-flat rate, or Plan B-hourly compensa-
tion. Each compensation plan specifies multiple job
classifications, and hourly wage levels within each clas-
sification. Under their proposals, the Respondents have
retained the following unilateral authorities: (a) to chose
whether to compensate individual employees under ei-
ther plan A or plan B; (b) to determine initial individual
employee placement in a wage plan, job classification,
and wage level within classification on the basis of “ex-
perience, ability, and knowledge”; (c) subsequently to
transfer employees between pay plans, at will, with 1
week’s notice; (d) to advance employees between wage
classifications and levels based on “ability and perform-
ance”;> and, (e) to pay above-scale wage rates to indi-
vidual employees.™

As noted above, the implemented proposals provide
that decisions by the Respondents regarding the initial
placement of employees in pay plans, job classifications,
and wage levels will be based on criteria including “ex-
perience, ability, and knowledge,” and that subsequent
decisions to advance employees to higher job classifica-
tions and wage levels will be based on “ability and per-
formance.” Contrary to the Respondents’ contention in
their exceptions and briefs, we find that these decisional
factors—experience, ability, knowledge, and perform-
ance—address qualitative and quantitative aspects of
work and clearly involve subjective, merit-based deter-
minations. However, the implemented proposals do not
contain objective criteria for assessing the decisional

%5 As we discuss, infra, the proposals provide that “placement in lev-
els or the failure to advance in levels shall not be issues subject to the
grievance or arbitration provision.”

The employee-placement provisions in the implemented proposals
of Respondent German to Painters differs in substantial respects from
the Royal-Machinist and German-Machinist employee placement pro-
visions. Like the Royal-Machinist and German-Machinist proposals,
German’s proposal to Painters retains to German the right to determine
the placement of employees in job classifications and levels within job
classifications. However, unlike the other implemented proposals, the
German-Painters implemented proposal expressly excludes from the
contractual grievance procedure both German’s unilaterally determined
placement of employees within wage levels and its unilateral decisions
not to advance an employee from one level to the next. It does subject
to grievance and arbitration German’s decision to reduce an employee’s
wage level; however, the proposals are unclear, on their face, regarding
whether this grievability provision applies to initial placement deci-
sions. Thus, in the German-Painters implemented proposals, German
did not retain sole, unreviewable discretion over the right to reduce
wages, at least after initial job placement. Compare Harrah’s Marina
Hotel & Casino, 296 NLRB 1116 fn. 1 (1989).

%% On brief, the Respondents assert that “such ‘overscale’ provisions
... do not vest the employer with discretion over wages; rather, such
clauses are often negotiated to allow for premium or bonus payments.”
It is not evident on the face of the “overscale” provision that the Re-
spondents’ authority is limited as the Respondents suggest. Given the
absence here of objective criteria defining the scope of the Respon-
dents’ discretion under this provision, we find no basis in the record for
finding the existence of limitations on employer discretion over wages
suggested by the Respondents.
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factors. Nothing in the language of the implemented
proposals prevents the Respondents from initially placing
employees in lesser job classifications and wage levels
than those they occupied before the Respondents imple-
mented their final proposals. Thus, the proposals permit
the Respondents to reduce employee wages unilaterally,
at least at the initial placement stage.

Further, as we have noted above, the Respondents re-
served the unilateral authority to slot employees in one
pay plan and then transfer them between pay plans with 1
week’s notice, at will, apparently for any reason. Place-
ment decisions and denials of advancement are grievable
under the Royal-Machinists and German-Machinists
proposals; however, the German-Painters proposals ex-
pressly provide that placement and advancement deci-
sions are not grievable. Thus, the implemented proposals
create a situation in which the Respondents have very
broad discretion to initially determine and redetermine at
will, on a unilateral and unlimited basis, employees’ ba-
sic wages. Although the Royal-Machinists and German-
Machinists proposals permit grievances and arbitration of
classification and placement decisions, as noted, the pro-
posals contain no objective criteria that would form the
basis for meaningful grievance arbitration over the deci-
sions. The German-Painters provisions preclude griev-
ance and arbitration of such decisions altogether.

In addition, the implemented proposals reserve unilat-
eral discretion in the Respondents to determine the tim-
ing and amounts of wage increases. = Advancement
within job classifications and wage levels is tied to peri-
odic employee reviews; however, reviews are provided
for “periodically, but no more often than once every six
(6) months.”” The Respondents reserve the right to in-

" The Respondents contend that performance reviews are “man-
dated” under the implemented proposals to be conducted “periodi-
cally,” and that these provisions limit the Respondents’ discretion over
the timing and amount of increases. The Respondents further contend
that their discretion over employee advancement between job classifi-
cations is tempered by these performance review provisions. Our ex-
amination of those provisions does not find support for the Respon-
dents’ interpretation. Provision for performance review is made
“[a]fter the first year of employment . . . but no more often than once
every six months” and “more frequently during the first year of em-
ployment, as the Employer deems necessary.” Further, “[a]n employee
shall be eligible for consideration for advancement at each review.”
We find that these provisions create a general outline of a performance
review and advancement system that is indefinite as to frequency of
review, unclear as to performance criteria that will inform the review
process and result in advancement, and noncommittal as to timing of
advancement. As we have noted, in any case, employer decisions
regarding advancement of employees are not grievable.

The Respondents point out that the meaning of the word “periodi-
cally” in the performance review provisions is subject to review under
the grievance procedure, and that this grievability aspect of the provi-
sions remove the review process from the Respondents’ sole discretion.
In the absence of any contractual standard against which the Respon-
dent’s actions could be measured, however, we find that the fact that
the potential arbitrability of the term “periodically” does not signifi-
cantly limit the Respondent’s discretion to set wages. Once every 3
years, for example, could be said to be “periodic.”

stitute “individual voluntary incentive programs,” the
criteria and terms of which are not established in the im-
plemented proposals.

Flat-rate wages are calculated by multiplying an em-
ployee’s flat-rate hourly compensation level by the time
allotments for each job, with a guarantee of a minimum
base wage rate. Although the implemented flat-rate pro-
posals establish a floor for wages, they also permit the
Respondents, at their sole discretion, to pay some em-
ployees above scale, at rates and under conditions that
are not spelled out in the proposals. In effect, then, the
flat-rate proposal leaves the determination of the maxi-
mum wage rate to the discretion of the Respondents.
Although the implemented proposals purport to establish
wage scales within a minimum and maximum amount,
the net effect of the wage-setting provisions in their en-
tirety is that the Respondents can alter the maximum
wage at will; and there is established no “fixed status
quo” from which the Unions could grieve the Respon-
dent’s exercise of its reserved authority to make individ-
ual wage determinations.

The Respondents claim unfettered discretion regarding
other critical aspects of employee wages. The Royal-
Machinists and German-Machinists final offers provide
that flat-rate time allotments are to be obtained from “the
appropriate MSRT manual or other manual used in the
industry or the shop.” They further provide, however,
that “the Service Manager may substitute his own esti-
mate of the time necessary to complete a job in circum-
stances where unanticipated or unusual difficulties
arise.”® However, the implemented proposals do not
specify clearly defined, objective criteria for the service
manager’s substitution of his own judgment for time val-
ues in the industry manuals. Thus, contrary to the Re-
spondents’ contention that the use of industry manuals
limits their discretion over flat-rate time and pay, we find
that the limitation is substantially compromised by the
reservation of discretion to ignore the manuals.” It

% German’s implemented wage proposal to the Painters does not
rely on standard industry manuals. Rather, it provides that “[f]lat rates
will be based on the Body Shop Manager’s estimate of the time neces-
sary to complete the job.” Thus, the flat rate time estimates are set in
the sole discretion of the Body Shop Manager.

In the Royal-Machinists and German-Machinists implemented pro-
posals, the provisions do not specify which industry manual will be
used to establish flat-rate hours. There is no evidence in the record to
show that all the industry manuals available for use for this purpose
contain standard time estimates or that they do not vary from one an-
other. Thus, although industry manuals presumably are based on objec-
tive standards, nonetheless, we cannot characterize this aspect of the
Respondents’ implemented proposals as establishing clear objective
criteria for the time portion of the flat rate wage calculation.

% As we discuss elsewhere in this decision, this broad discretion to
establish flat rate time estimates is particularly significant in view of
the discipline and discharge provisions of the Royal-Machinists and
German-Machinists implemented proposals, which expressly permit
discipline and discharge for lack of efficiency, as measured by refer-
ence to industry manuals, and which exempt such discipline and dis-
charge decisions from review under the parties’ contractual grievance
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seems clear to us that the use of substituted time esti-
mates necessarily would affect flat-rate wages. Accord-
ingly, it appears that the service manager can alter the
flat-rate wages of an employee at will by exercising his
authority to deviate from the industry standard flat-rate
time estimates.

Further, the implemented proposals provide that the
service manager has sole authority to determine when
flat-rate payments are earned or accrued in favor of an
employee, and when the accruals will be paid to the em-
ployees. This provision, too, appears to vest discretion in
the service manager unilaterally to alter the timing of
wage payments by his determination of wage accruals.
In addition, the implemented provisions require employ-
ees to “absorb” the time costs of comebacks.”® The ser-
vice manager has the sole authority to determine what
work constitutes a comeback. The implemented provi-
sions do not establish criteria for making that determina-
tion, yet the decision whether work constitutes a come-
back may affect an employee’s compensation.

The broad discretion over wages retained by the Re-
spondents under the implemented proposals becomes
even more apparent when they are analyzed in conjunc-
tion with the grievance-arbitration provisions of the im-
plemented proposals. The proposals provide for griev-
ance and arbitration of “any disputes . . . relating to the
employment relationship.” Excluded from consideration
under the grievance-arbitration systems, however, is the
discipline or discharge of an employee for “lack of effi-
ciency” or “quality of workmanship.”®" Respondents’
contractual wage and performance appraisal schemes
expressly condition the determination of employee effi-
ciency and workmanship, at least in part, on the service
manager’s discretionary allocations of flat-rate time es-
timates, comebacks, and wage accruals.”  As noted

procedures. Although the German-Painters implemented proposals do
not make specific reference to the possibility of discharge for ineffi-
ciency, neither do they expressly exclude lack of efficiency as a basis
for discharge.

9Comebacks are defined as improperly completed work that must be
redone or corrected.

' As noted, above, German did not implement these disciplinary
provisions when it implemented its final offer to Machinists on July 5,
although it apparently did not inform the Machinists about the omis-
sion. We find this significant for purposes of our finding that the par-
ties were not at impasse on July 5, particularly in view of German’s
failure to give Machinists sufficient time before declaring impasse to
analyze production and other information to determine the effect of the
German’s production-based wage proposals and their potential discipli-
nary effect on unit employees. It is unclear whether German intended
to implement the disciplinary proposals at a future time; in any case, it
does not appear that German formally withdrew those proposals.

62 The provision regarding discipline and discharge for lack of effi-
ciency expressly provides that efficiency shall be measured “by refer-
ence to the appropriate MSRT manual or other manual used in the
industry.” As we have noted infra, the service manager has unfettered
discretion to substitute his judgment for the flat-hour times specified in
an industry manual. Moreover, the Royal-Machinists and German-
Machinists proposals link forgiveness of discipline for lack of effi-
ciency, under the Employers’ progressive disciplinary system, to an

above, we have found that the parties did not negotiate to
agreement or impasse regarding objective criteria and
procedures for the determination of those wage-related
decisions. We find that the lack of decision-making cri-
teria, operating in conjunction with the exclusion of the
subject discipline and discharge decisions, effectively
oust or impermissibly limit the Unions from a meaning-
ful representative role in protecting employees against
unjustified discipline and discharge based on efficiency
and workmanship.

For all the above reasons, we find that the imple-
mented proposals in Royal-Machinists, German-
Machinists, and German-Painters reserve to the Respon-
dents impermissibly broad discretion to grant merit wage
increases, without clearly defined objective standards,
criteria, and procedures for the exercise of their discre-
tion, and without reaching agreement or impasse with the
Unions. We further find that the Respondents’ reserva-
tion of carte blanche authority over merit pay is inher-
ently destructive of fundamental principles of collective
bargaining. Thus, by implementing those provisions, the
Respondents have failed the test of McClatchy by confer-
ring on themselves “broad discretionary powers that
necessarily entail recurring unilateral decisions regarding
changes in the employees rates of pay.” McClatchy II at
1388.

Accordingly, we find that Royal violated Section
8(a)(5) and (1) of the Act by implementing its final wage
proposal to the Machinists, and that German violated
Section 8(a)(5) and (1) by implementing its final wage
proposals to the Machinists and the Painters.

C. German-Teamsters

For essentially the same reasons stated in the preced-
ing section (V-B), we find that German’s implemented
wage proposals to Teamsters (separately covering service
and parts employees) reserve impermissibly broad dis-
cretion over wages. Thus, we find that German violated
Section 8(a)(5) and (1) by implementing the proposals.

German’s implemented proposals to the Teamsters re-
semble the proposals discussed in section V-B above in
the following respects. Its proposal covering Service em-
ployees (service proposal) establishes a single, hourly
wage system consisting of three job classifications and
multiple wage levels within each classification. Its pro-
posal covering parts employees (parts proposal) estab-
lishes a dual wage system, with hourly and incentive pay
options, similar to those discussed in part V-B, above.
German retains sole discretion to determine initial em-

employee’s successfully “achieving 100% efficiency for six months.”
The provision regarding discipline and discharge for quality of work-
manship provides that that “[q]uality of workmanship will be measured
by a standard of not more than five percent (5%) of the individual’s
produced [sic] time resulting in comebacks.” We have noted that the
implemented provisions vest in the service manager the sole discretion
to determine whether work is a “comeback” and whether the comeback
will be charged to an employee.
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ployee placement within dual pay plans, job classifica-
tions, and wage levels within classifications, and employee
advancement between wage -classifications and levels
based on merit, as measured by employee experience, abil-
ity, knowledge, and productivity. The proposals do not
establish objective criteria for assessing those merit fac-
tors.

Like the pattern generally established by the parties in
their various negotiations, German reserves to itself the
“sole prerogative . . . to pay wages and bonuses in excess
of wages required [in the parts and service compensation
plans]” as long as the minimum wages specified are ob-
served. Thus, the proposals establish minimum wage
levels, but leave to German’s sole discretion the determi-
nation of maximum wage rates through the exercise of its
judgment to pay individual employees above scale. The
proposals do not limit German’s discretion over the tim-
ing and amount of merit increases, or establish objective
criteria for granting increases. Although the service and
parts proposals provide for grievance arbitration of dis-
putes relating to the employment relationship, the Un-
ion’s ability to bargain over German’s wage decisions is
rendered ineffective by the lack of objective criteria for
making wage decisions and the resulting lack of “a fixed
status quo from which they can intelligently bargain.”
McClatchy 11, 321 NLRB at 1391. Finally, we note that
German’s proposal also reserves to German sole discre-
tion to “remove” above-scale pay at any time, without
express limitation, condition, or criteria.

Accordingly, we find that German’s implemented ser-
vice and parts proposals “confer broad discretionary
powers that necessarily entail recurring unilateral deci-
sions regarding changes in employees’ rates of pay,” and
that their implementation runs afoul of the Board’s deci-
sion in McClatchy II.

D. Conclusion

In finding that Respondents Royal and German have
violated the Act by implementing their wage proposals to
the Unions, we emphasize that we do not “sit in judg-
ment upon the substantive terms of collective-bargaining
agreements.” American National Insurance Co., 343
U.S. 395, 404 (1952). We hold only that by implement-
ing without agreement impermissibly broad wage pro-
posals, as described above, Royal and German have dis-
paraged the Unions’ ability to bargain knowledgeably
and, thus, have used the collective-bargaining process
“as a device to destroy, rather than further, the bargaining
process.” McClatchy II, 321 NLRB at 1390-1391.%

83 As noted above, German’s implementation was also unlawful be-
cause no impasse had been reached.

Member Brame agrees with his colleagues that under all the circum-
stances of this case, the wage proposals implemented by Respondent
Royal Motors (with respect to the Machinists unit) and German Motors
(with respect to the Machinists, Teamsters, and Painters units) reserved
effectively unlimited discretion to the Respondents with regard to rates
of pay, and that their implementation accordingly violated Sec. 8(a)(5).

AMENDED CONCLUSIONS OF LAW

1. The Respondents, Royal Motor Sales, German Mo-
tors Corp. and San Francisco Honda, are employers en-
gaged in commerce within the meaning of Section 2(6)
and (7) of the Act.

2. The Unions, Teamsters Automotive Employees Lo-
cal 665, International Brotherhood of Teamsters, AFL—
CIO; Automotive Machinists Local Lodge 1305 and Ma-
chinists Automotive Trades District Local No. 190 of
Northern California, International Association of Ma-
chinists and Aerospace Workers, AFL—CIO; and Auto,
Marine and Specialty Painters Union, Local 1176 are
labor organizations within the meaning of Section 2(5) of
the Act.

3. Respondent Royal Motor Sales violated Section
8(a)(1) of the Act by a supervisor telling an employee
that he could make more money if the Union was not
there; by a supervisor telling another employee that those
employees who were going to stay were going to be non-
union and that anyone who stayed would have to be non-
union or be replaced; by a supervisor telling another em-
ployee that it was useless to wear a union hat because
there was not going to be a union anymore; and by a su-
pervisor asking an employee to sign a decertification-like
petition and offering the employee a bonus to sign the
petition.

4. Respondent Royal Motor Sales violated Section
8(a)(1) and (5) of the Act by a supervisor dealing directly
with an employee who was represented by a labor or-
ganization over wages then being negotiated by telling
the employee he could earn more money under a flat-rate
system of wages if the union were not there; by unilater-
ally implementing its final offer to the Machinists, at a
time when it had not bargained to impasse; by unilater-
ally implementing an impermissibly broad merit wage
proposal to the Machinists; and by attempting to with-
draw recognition from the Machinists, thereby refusing
to bargain at a time when Royal Motor Sales did not
doubt in good faith the Machinists’ majority status.

5. The Machinists Union is, and was at all times mate-
rial to this proceeding, the exclusive bargaining represen-
tative of Royal’s employees in the following unit:

All full-time and regular part-time employees em-
ployed by Respondent Royal Motor Sales whose job
classifications were covered by the 1986—1989 collec-
tive bargaining agreement between Royal Motors Sales
and the Machinists Union, excluding all other employ-
ees, guards, and supervisors as defined in the Act.

Because the wage proposals at issue in this case reserve to the employ-
ers substantially broader discretion with regard to rates of pay than
those found unlawful in the McClatchy cases, Member Brame does not
pass on whether the McClatchy line of cases were correctly decided on
their facts in reaching this conclusion.
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6. Respondent German Motors Corp. violated Section
8(a)(1) of the Act by a supervisor telling an employee
that he would be better off without the Union, and by
telling the same employee that if he did not like to work
there in a nonunion setting, he could find a job else-
where; by a supervisor telling an employee he could
make more money under a flat-rate system; by a supervi-
sor telling an employee that a benefit plan was not avail-
able to him because he was in the Union and the Union
was opposed to it; and by a supervisor telling an em-
ployee, “this is a time for no unions.”

7. Respondent German Motors Corp. violated Section
8(a)(1) and (5) of the Act by dealing directly with all
employees who were represented by a labor organization
concerning employee parking; by making unilateral
changes in its parking policy that were not reasonably
comprehended within the earlier offers to the Unions; by
dealing directly with employees in the Machinists’ unit
and Teamsters’ units regarding fringe benefits by holding
meetings with employees in these units to present benefit
proposals; by a supervisor dealing directly with an em-
ployee who was represented by Teamsters and by confer-
ring with the employee on the content of proposals to be
presented to the Union; by attempting to withdraw rec-
ognition from the Machinists, Teamsters, and Painters,
thereby refusing to bargain at a time when German Mo-
tors Corp. did not doubt in good faith the Unions’ major-
ity status; by unilaterally implementing its final offer to
the Machinists, Teamsters, and Painters at a time when it
had not bargained to impasse; and, by unilaterally im-
plementing impermissibly broad merit wage proposals to
Machinists, Teamsters, and Painters.

8. Respondent German Motors Corp. violated Section
8(a)(1), and Section 8(a)(3) and (5) of the Act, respec-
tively, by locking out its bargaining unit employees rep-
resented by the Machinists in retaliation against their
union activities and in support of an unlawful bargaining
position.

9. The Machinists Union is, and was at all times mate-
rial to this proceeding, the exclusive bargaining represen-
tatives of German’s employees in the following appro-
priate unit:

All employees covered by the 1986-1989 collective-
bargaining agreement between Respondent German
Motors Corporation and the Machinists Union; exclud-
ing all other employees, guards, and supervisors as de-
fined in the Act.

10. The Teamsters Union is, and was at all times ma-
terial to this proceeding, the exclusive representative of
German’s employees in the following appropriate units:

All full-time and regular part-time employees em-
ployed by German Motors Corp. whose jobs classifica-
tions were covered by the 1986-89 Parts agreement be-
tween the Teamsters Union and Respondent German,

excluding office clerical employees, guards and super-
visors as defined in the Act.

All full-time and regular part-time employees em-
ployed by German Motors Corp. whose job classifica-
tions were covered by the 1986-89 Service agreement
between the Teamsters Union and Respondent Ger-
man, excluding office clerical employees, guards and
supervisors as defined in the Act.

11. The Painters Union is, and was at all times material
to this proceeding, the exclusive representative of Ger-
man’s employees in the following appropriate unit:

All employees covered by the 1986-1989 collective-
bargaining agreement between Respondent German
Motors Corporation and the Painters Union; excluding
all other employees, guards and supervisors as defined
in the Act.

12. Respondent San Francisco Honda violated Section
8(a)(1) and (5) of the Act by unilaterally implementing
its final offers to the Teamsters at a time when it had not
bargained to impasse.

13. Respondent San Francisco Honda violated Section
8(a)(1), and Section 8(a)(3), and (5) of the Act, respec-
tively, by locking out bargaining unit employees repre-
sented by the Teamsters in retaliation for the insistence
of their bargaining representative on good-faith negotia-
tions, and in support of an unlawful bargaining position.

14. The Teamsters Union is and was at all times mate-
rial to this proceeding the exclusive bargaining represen-
tative of San Francisco Honda’s service and parts em-
ployees in the following appropriate units:

All full-time and regular part-time employees em-
ployed by Respondent San Francisco Honda whose job
classifications were covered by the 1986-1989 Parts
agreement between the Teamsters and San Francisco
Honda, excluding office clerical employees, guards,
and supervisors as defined in the Act.

All full-time and regular part-time employees em-
ployed by Respondent San Francisco Honda whose job
classifications were covered by the 1986-1989 Service
agreement between the Teamsters and San Francisco
Honda, excluding office clerical employees, guards,
and supervisors as defined in the Act.

15. Other than specifically found above, Respondents
committed no other unfair labor practices.

AMENDED REMEDY

Having found that Respondents have engaged in cer-
tain unfair labor practices, we shall order that each Re-
spondent cease and desist and take certain affirmative
action designed to effectuate the policies of the Act.
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Having found that the Respondents violated Section
8(a)(5) and (1) of the Act by failing to bargain in good
faith by unilaterally implementing “final” proposals
without bargaining to impasse and by withdrawing rec-
ognition from the Unions, the Respondents shall on re-
quest of the Unions, rescind all or part of the imple-
mented “final” proposals and bargain in good faith with
the Unions as the exclusive bargaining agents of the
above appropriate units of its employees with respect to
their wages, hours and other terms and conditions of em-
ployment and embody any understanding reached in a
signed agreement. See Henry Bierce, supra, slip op. at 6-
7, Caterair, supra.64

In addition, having found that Respondents Royal and
German violated Section 8(a)(5) and (1) of the Act by
unilaterally implementing impermissibly broad merit
wage proposals, we shall order the Respondents, on re-
quest by the Unions, to rescind the unlawfully imple-
mented merit wage proposals and bargain with the Un-
ions to agreement or impasse regarding definable, objec-
tive procedures and criteria governing raises under its
merit pay proposals and the timing and amounts of such
raises. See McClatchy I1I,322 NLRB at 813.

Nothing in our Order, however, should be construed as
requiring the Respondent to cancel any wage increase
without a request from the Union. See Taft Broadcasting
Co., 264 NLRB 185 fn. 6 (1982).

Having found that the Respondents violated Section
8(a)(5) and (1) of the Act by making certain unilateral
changes in wages and benefits, and violated Section
8(a)(1), (3), and (5) by locking out certain of their bar-
gaining unit employees, the Respondents shall make
whole their employees for any losses of pay and benefits
they may have suffered by reason of the unlawful lock-
out. The Respondents shall be ordered to remit all pay-
ments each Respondent owes to fringe benefit funds,
plus any additional amounts as specified in Merry-
weather Optical Co., 240 NLRB 1213 (1979), and to
make whole the employees for any expenses they may
have incurred as a result of each Respondent’s failure to
make such payments in the manner set forth in Kraft
Plumbing & Heating, 252 NLRB 891 (1980), enfd. mem.
661 F.2d 940 (9th Cir. 1981). All loss of wages shall be
computed in the manner set forth in Ogle Protection Ser-
vice, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir.
1971). All payments to employees shall be made with

8 With regard to our colleague’s reference to the delay between the
events at issue here and this decision, we acknowledge that such delay,
even in a case such as this, with numerous complex issues and a volu-
minous record, is regrettable. Nonetheless, we cannot agree that a
lengthy delay is warrant for not finding that violations were committed,
when the record clearly establishes that they were, or in failing to order
restoration of the status quo ante, i.e., conditions as they would have
existed had the respondents not violated the Act. See NLRB v. Rutter-
Rex Mfg. Co., 396 U.S. 258 (1969) (consequences of Board delay
should not be placed “upon wronged employees” to the benefit of the
wrongdoers).

interest as prescribed in New Horizons for the Retarded,
283 NLRB 1173 (1987).

ORDER

The Respondents, Anderson Enterprises, d/b/a Royal
Motor Sales, San Francisco, California; German Motors
Corp., San Francisco, California; and San Francisco
Honda, San Francisco, California, their officers, agents,
successors, and assigns, shall

1. Cease and desist from

As to Royal Motors,

(a) Telling employees that they could make more
money under a flat-rate system of wages if the Union
were not there; telling employees that those employees
who were going to stay were going to be nonunion and
that anyone who stayed would have to be nonunion or be
replaced; telling employees that it was useless to wear a
union hat because there was not going to be a union
anymore; asking an employee to sign a decertification-
like petition and offering a bonus to do so.

(b) Dealing directly with an employee represented by a
labor organization over wages then being negotiated by
telling the employee that he could earn more money un-
der a flat-rate system of wages if the Union was not
there.

(c) Unilaterally implementing its final offer to the Ma-
chinists Union without first bargaining to lawful im-
passe; and unilaterally implementing an impermissibly
broad merit wage proposal to Machinists.

(d) Attempting to withdraw recognition from the Ma-
chinists Union when Royal did not doubt in good faith
the Union’s majority status.

As to German Motors Corp.,

(e) Telling employees that they would be better off
without the Union; telling employees that if they did not
like to work in a nonunion setting, they could find a job
elsewhere; telling employees that they could make more
money under a flat-rate system; telling employees that a
benefit plan was not available to employees who were in
the Union; and telling employees that this is a time for no
unions.

(f) Dealing directly with bargaining unit employees.

(g) Making unilateral changes in terms and conditions
of employment that were not reasonably comprehended
within earlier offers to the Unions.

(h) Attempting to withdraw recognition from the Ma-
chinists, Teamsters and Painters Unions when German
did not doubt in good faith the Unions’ majority status.

(1) Unilaterally implementing its final offer to the Ma-
chinists, Teamsters, and Painters Unions without first
bargaining to lawful impasse; and unilaterally imple-
menting impermissibly broad merit wage proposals to
the Machinists, Teamsters, and Painters.

(j) Locking out its bargaining unit employees in re-
taliation for their union and protected activity and in
support of an unlawful bargaining position.
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As to San Francisco Honda,

(k) Unilaterally implementing its final offer to the
Teamsters Union without first bargaining to lawful im-
passe.

(1) Locking out its bargaining unit employees in re-
taliation for their union and protected concerted activities
and in support of an unlawful bargaining position.

As to all Respondents,

(m) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of their
rights guaranteed them under the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Recognize and, on request, bargain in good faith
with the Unions concerning wages, hours, and other
terms and conditions of employment.

(b) On request of the Unions, rescind the unilateral
changes made by Respondents in the terms and condi-
tions of employment.

(c) Reimburse all Union trust funds, where applicable
for unpaid contributions, with interest, as set forth in the
“Amended Remedy” section of this decision.

(d) Reimburse employees, where applicable, for any
losses sustained by reason of any loss of eligibility for
health and welfare benefits caused by the unilateral sus-
pension of contributions, with interest, as set forth in the
“Amended Remedy” section of this decision.

(e) Make whole employees for any loss of wages and
benefits they may have suffered by reason of the Re-
spondents’ lockout of employees and its failure to pay
contractually required wages and benefits as set forth in
the Amended Remedy section of this decision.

(f) Preserve and, within 14 days of a request, make
available to the Board and its agents for examination and
copying, all payroll records, social security records,
timecards, personnel records and reports, and all other
records necessary to analyze the amount of backpay due
under the terms of this Order.

(g) Within 14 days after service by the Region, post at
their facilities in San Francisco, California, copies of the
attached notices marked “Appendices 1, 2, and 3”, as
applicable.”” Copies of the attached notices, on forms
provided by the Regional Director for Region 20, after
being signed by the Respondents’ authorized representa-
tives, shall be posted by the Respondents and maintained
for 60 consecutive days in conspicuous places including
all places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Respon-
dents to ensure that the notices are not altered, defaced,
or covered by any other material. In the event that, dur-
ing the pendency of these proceedings, the Respondents

85 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

have gone out of business or closed their facilities in-
volved in these proceedings, the Respondents shall du-
plicate and mail, at their own expense, a copy of the no-
tices to all current employees and former employees em-
ployed by Respondent Royal at any time since November
9, 1989, and Respondents German and Honda at any
time since December 14, 1989.

(h) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

MEMBER BRAME, dissenting in part.

More than 10 years after the events that gave rise to
this case, the majority reverses the judge’s determina-
tions that the Respondents Royal Motors, German Mo-
tors, and San Francisco Honda bargained to impasse
prior to implementing final bargaining proposals. In light
of these findings, the majority orders the reinstitution of
bargaining relationships and restoration of a status quo
that has not existed for more than a decade. Contrary to
the majority, the judge’s impasse findings are well-
reasoned and I would adopt them. My reasons follow.

A. Background

Like the majority, I find it unnecessary to recount all
that transpired during the many bargaining sessions held
by the parties in this case. Those details are fully set
forth in the judge’s decision. However, several pertinent
facts, not addressed by the majority, deserve special em-
phasis.

As discussed more fully in the judge’s decision, begin-
ning in the mid-1980s northern California auto dealers,
including the Respondents here, sought changes in their
agreements with the Unions. These changes, which gen-
erally included flat-rate compensation instead of hourly
pay for auto repair work, withdrawal from union pension
plans and institution of employer-sponsored 401(k)
plans, and withdrawal from union health plans and insti-
tution of employer-sponsored flexible benefits health
insurance coverage, were bitterly opposed by the unions
representing the dealers” employees—the Machinists,
Teamsters, and Painters. In 1986, and again in early
1989, however, other northern California auto dealers
bargained to impasse over and subsequently imple-
mented final offers which contained provisions for flat-
rate compensation without reaching agreement with the
Unions. It is undisputed that the only dealers with whom
the unions were able to reach agreements were those who
abandoned any effort to obtain flat rate, and that the only
unionized dealers with flat-rate compensation plans were
those who implemented their plan after reaching im-
passe.

The essence of flat rate, of course, is that employees
are paid a piece rate for each service they perform on an
automobile, rather than an hourly wage for each hour
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worked. The employer flat-rate proposals in this case
generally called for the flat rate to be set by multiplying a
specified hourly rate by generally accepted industry es-
timates of the amount of time required to complete each
specific service. The time estimates generally were de-
rived from published standard industry manuals, al-
though the employers’ proposals reserved to the employ-
ers the discretion to use their own time estimates in cer-
tain circumstances. The employers’ proposals also pro-
vided that “comebacks”—automobiles that had to be
reworked because the original repair was not properly
done—would be performed by the original mechanic
with no additional compensation, and included proce-
dures for discipline and/or discharge for inefficiency or
poor work quality. Under the employers’ proposals, the
decision to invoke these procedures would not be subject
to grievance arbitration.

B. Impasse

The duty to bargain collectively includes a mutual ob-
ligation of an employer and union “to meet at reasonable
times and confer in good faith with respect to wages,
hours, and other terms and conditions of employment . . .
but such obligation does not compel either party to agree
to a proposal or require the making of a concession.” 29
U.S.C. § 158 (d). When negotiations have exhausted the
prospects of reaching an agreement, the Board recog-
nizes the existence of an impasse. In determining
whether an impasse exists, the Board considers several
factors:

Whether a bargaining impasse exists is a matter of
judgment. The bargaining history, the good faith of the
parties in negotiations, the length of negotiations, the
importance of the issue or issues as to which there is
disagreement, the contemporaneous understanding of
the parties as to the state of negotiations are all relevant
factors to be considered in deciding whether an im-
passe in bargaining exists.

Taft Broadcasting Co., 163 NLRB 475 (1967).

The Board has recognized that “there need be no un-
due reluctance to find that an impasse existed. Its occur-
rence ‘cannot be said to be an unexpected, unforeseen, or
unusual event in the process of negotiations since no
experienced negotiator arrives at the bargaining table
with absolute confidence that all of his proposals will be
readily and completely accepted.”” E. I. du Pont & Co.,
268 NLRB 1075, 1076 (1984) (quoting Hi-Way Bill-
boards, 206 NLRB 22, 23 (1973), enf. denied on other
grounds 500 F.2d 181 (5th Cir. 1974)). And in this re-
gard, the Board has recognized that, in the absence of a
claim of bad faith bargaining, an employer’s “firmness
[with respect to an issue in negotiations] . . . militates
toward rather than against a finding of impasse, espe-
cially in light of the Union’s indication that it would not
accept the Company’s proposal.” Id. See also Seattle-

First National Bank, 267 NLRB 897, 898 (1983), enfd.
738 F.2d 1038 (9th Cir. 1984) (employer’s adamant re-
fusal to agree to dues-checkoff evidence of impasse);
Times Herald Printing Co., 221 NLRB 225, 229 (1975)
(employer’s adamant demand for manning proposals,
and union’s adamant rejection of them, evidence of im-
passe).

1. Royal-—Machinists

Royal declared impasse in its negotiations with the
Machinists on July 5, 1989, after seven negotiating ses-
sions. The judge found that the parties were at impasse
on the issue of flat rate as of July 5, and that the lack of
agreement on this single-critical issue precluded agree-
ment generally. The judge noted that Royal was adamant
that flat rate was something that it had to have, while the
Machinists had steadfastly refused to accept it at other
Bay Area auto dealers, and had rejected the concept in
the strongest possible terms in their negotiations with
Royal. In particular, the judge found that the Machinists’
“Partial Offer on Flat Rate,” which was presented to
Royal on July 3, did not preclude a finding of impasse
because it did not accept the essence of flat rate, i.e., the
hourly allotment of time according to standard manuals.
The judge also found unworthy of credence statements
by Machinists negotiator Boltuch that he would sign a
contract with flat rate if Royal took the other “givebacks”
off the table, i.e., accepted the union’s position with re-
gard to them.

The majority reverses the judge and finds that the par-
ties were not at impasse over flat rate. Relying princi-
pally on the Machinists’ partial offer, the majority finds,
contrary to the judge, that it accepted the principle of flat
rate and this constituted significant movement that pro-
vided a basis for further bargaining. The majority also
finds that there was no impasse because the Machinists
had not had time to analyze requested information that it
had been provided by Royal and based on Royal’s
8(a)(1) violations away from the bargaining table.

The majority’s conclusion that the parties were not at
impasse is wholly unpersuasive. It is clear that Royal
was adamant, throughout the course of the negotiations,
that it would not accept any agreement that did not in-
clude flat rate.” Likewise, contrary to the majority, it is
equally clear that the Machinists were adamantly op-
posed to flat rate, and were unwilling to enter into an
agreement which included flat-rate compensation. Given
the number of bargaining sessions held, and Royal’s

! Unless otherwise stated, all dates hereafter are in 1989.

? Royal was, of course, entitled to maintain that position. There is
no allegation that Royal failed to bargain in good faith. To the con-
trary, it is undisputed that Royal presented a complete proposal at the
parties’ first meeting on May 5, negotiated over all provisions of that
proposal as requested by the Machinists, made concessions in many
areas during the course of negotiations, and made itself freely available
to meet including offering to meet on dates not accepted by the Ma-
chinists.
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firmness on the issue of flat rate, it is clear that by July 5
the parties had “exhausted the realistic possibility of
reaching agreement.” E. I. du Pont & Co., supra at 1076.
As shown below, any issues relating to information re-
quests or unfair labor practices away from the bargaining
table were either unrelated to the issue of flat rate or too
insignificant to affect the course of the negotiations. In
either event, there is no basis for finding that these mat-
ters precluded the existence of a valid impasse on July 5.

The majority does not seriously dispute that Royal was
adamant that any agreement include flat rate. Instead,
my colleagues take issue with the judge’s finding that the
Machinists were equally adamant that they would not
agree to flat rate. Contrary to the majority, the judge’s
finding in this regard is supported by overwhelming evi-
dence and I would adopt it.

The record is replete with statements indicating the
Machinists’ unyielding opposition to flat rate. For ex-
ample, during the parties’ meeting on June 7, the Ma-
chinists characterized flat rate as a method for dealers to
cheat customers and bust unions and stated that they
would never agree to it. When Royal reminded the Ma-
chinists that they had known for five years that flat rate
was coming, Machinists negotiator Boltuch responded
“F*#* YOU.” Similarly, during a German-Machinists
negotiating session on June 14, Mike Day, a high-
ranking Machinists official, stated that German was not
really interested in flat rate but was trying to provoke a
labor dispute to “bust” the union, that the Machinists’
settlements with other employers had not included flat
rate, and that they hoped to get state legislation banning
flat rate.

The majority asserts that these statements were mere
posturing, and thus refuses to give them any weight as an
indication of the true state of negotiations. In contrast,
the majority highlights each and every statement by the
Machinists that they might accept flat rate, and finds on
the basis of those statements that no impasse existed.
Wholly apart from the curiously one-sided nature of the
majority’s analysis, their findings in this regard are in-
compatible with the judge’s credibility findings in this
case. After hearing testimony from all of the principal
negotiators, the judge consistently found that the
Machinists’ statements about a claimed willingness to
accept flat rate were unworthy of credence. As the judge
recognized, these statements were entirely inconsistent
with the Machinists’ actions, inasmuch as they had never

3 Likewise, on July 3, during the parties’ final negotiating session,
Boltuch responded to Royal’s assertion that the parties were at final
position by exclaiming “I can’t take [Royal bargaining representative
Hulteng’s] f***ing arrogance. Get him out of here.” Boltuch repeat-
edly told Hulteng “F*** YOU! F*** YOU!” These comments, rather
than the Union’s (and majority’s) post hoc rationalizations, would
appear to be the most accurate statement of the Machinists’ true under-
standing of the prospects for agreement.

agreed to a collective-bargaining agreement that did con-
tain flat rate.*

The Machinists’ claimed willingness to enter into such
an agreement is also entirely inconsistent with the delay-
ing tactics which they consistently employed throughout
the course of their negotiations with Royal. Royal pre-
sented its first proposal at the parties’ first meeting on
May 5. The Machinists had no proposal ready at that
time, although their agreement expired June 30. There is
no justification for the Machinists’ inability or unwill-
ingness to make any proposal at that time.” The Machin-
ists also, inconsistently, made proposals that were appli-
cable to the three employers involved in this case, while
refusing to accept employer proposals on a joint basis or
to engage in coordinated bargaining with the three em-
ployers despite the commonality of issues. While the
Machinists were under no legal obligation to engage in
coordinated bargaining, the foreseeable effect of their
refusal to do so was to prolong the negotiations by re-
quiring that discussions of identical proposals be re-
peated at successive negotiations for each employer.®
The Machinists’ inconsistent application of this princi-
ple, and their offer to engage in coordinated bargaining
in return for early bargaining concessions by Royal,
strongly suggest that delaying negotiations was the pur-
pose of their invocation of their legal rights as well.

Contrary to the majority, the Machinists’ presentation,
on July 3, of a handwritten two page document titled
“Union Partial Offer on Flat Rate” does not establish that
the union was prepared to yield on this issue.” Initially, I

* The majority fails to justify their apparent belief that the Machin-
ists, having uniformly rejected flat-rate proposals from every auto
dealer who sought flat rate at least since 1986, somehow suddenly “saw
the light” in their negotiations with Royal in 1989.

Island Creek Coal Co., 292 NLRB 480 (1989), enfd. mem. 899 F.2d
1222 (6th Cir. 1990), cited by my colleagues as support for their han-
dling of the judge’s credibility determinations, is distinguishable. In
that case, the Board found that the judge erred, as a matter of law, in
relying on the union’s failure to file grievances concerning possible
contract violations as evidence that the employer had not violated the
contract and that the union’s requests for information to determine
whether the employer had violated the contract were, accordingly,
submitted for the purpose of harassment. In this case, the judge’s
credibility determinations are based on his assessment of the factual
record and on the demeanor of the witnesses, not, as the Board found in
Island Creek Coal Co., on errors of law and logic.

* The majority asserts that the parties agreed that the purpose of the
May 5 meeting was to establish negotiating ground rules. I find this
alleged justification insufficient, inasmuch as Royal plainly was able to,
and did, tender a proposal at that meeting. The Machinists’ first pro-
posal, submitted on May 18, essentially sought a continuation, with
some increases of the prior agreement’s basic terms and conditions.
Significantly, the proposal contained no provision regarding flat rate.

® The employers had the same lead negotiator with respect to their
negotiations with the unions, as did the Machinists and Teamsters.

” This document contained the following provisions: (1) discharge
and/or discipline for lack of efficiency or poor workmanship would be
subject to grievance arbitration; (2) disputes over the amount of time
allocated to a job would be determined by a committee with two Union
and one Employer representatives or “some other final and binding
mechanism”; (3) instead of a $10/hour minimum compensation rate, as
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note that the offer was presented late in the negotiations,
after the expiration of the parties’ 1986—-1989 agree-
ment.® Contrary to the majority, the Partial Offer does
not represent movement towards Royal’s position on flat
rate. Among other things, the partial offer provides that
flat-rate time allocations would be determined by a
committee which the Machinists would control (with two
representatives, as compared to one representative for
Royal). Thus, the import of the Machinists’ proposal is
that the Union would have complete control over com-
pensation. Assuming such a proposal was intended to be
taken seriously, it is at the very least a regressive step
demonstrating that agreement was becoming less likely,
not more likely as the majority would have it.”

The majority’s finding that the Union’s failure or in-
ability to analyze requested information which Royal had
provided prior to the declaration of impasse is equally
unavailing. In my view, it is wholly inappropriate to base
a finding of no impasse on the supposed status of infor-
mation requests where, as here, there is no allegation that
the employer has in any way fallen short of its duty to
timely provide requested information. Further, even as-
suming that the issue is properly before us, there is no
merit to the notion that the Union’s position would have
changed if it had been afforded more time to analyze the
information it sought. Many of the information requests
cited by the majority deal with issues unrelated to the
parties’ disagreement over flat rate.'” As noted above,
the parties were at impasse over the specific issue of flat

proposed by Royal, the Machinists proposed minimum pay of 85 per-
cent of the flat-rate compensation level; and (4) adding a provision that
“The Employer subscribes to the principle of fair and impartial dis-
patching [of mechanics to a job].”

The judge did not credit Hulteng’s testimony that Royal never re-
ceived the proposal and there are no exceptions to this finding.

¥ The Machinists, and the other unions involved in this proceeding,
had a clear motivation to delay the progress of negotiations in order to
place economic pressure on the employers to accept the unions’ posi-
tion. In this regard, it is clear that flat rate compensation was fast be-
coming the standard in this industry and that the employers perceived
that moving their mechanics to flat rate would be more profitable, by
rewarding fast, accurate work and penalizing slow or incorrect work. In
that context, the last minute presentations by the unions appear to be
designed to stretch out negotiations and avoid an impasse declaration in
order to deny the employers the ability to change their compensation
system and improve their profitability. I believe that the judge cor-
rectly interpreted the unions’ strategy and properly discredited as insin-
cere the unions’ last minute protestation of interest in some sort of flat-
rate system.

? The Machinists’ “dispute resolution” procedure, on its face, would
apply whenever the Machinists disagreed with a flat-rate allocation,
including but by no means limited to cases where Royal exercised its
discretion, under its proposals, to set an allocation without reference to
industry manuals.

The partial offer alternatively provided that flat rate disputes could
be resolved by some other, unspecified binding method. In the absence
of a specific alternative proposal, I would find that the partial offer is
too vague in this regard to be considered a good-faith attempt at move-
ment by the Machinists.

' The majority cites information requests concerning the administra-
tor of a proposed benefit plan and work rules.

rate, and it was this unbridgeable gap which prevented
overall agreement. Thus, information related to side is-
sues has no bearing on the parties’ impasse.

Moreover, the timing and nature of the Machinists’ re-
quests also calls into question the Union’s good faith in
propounding them. Thus, in this case and in connection
with their negotiations with German, the Machinists re-
quested information about the number and description of
all tools owned by Royal. There is simply no basis for
the majority’s apparent belief that the Machinists would
change their position in the negotiations after receiving
this information. To the contrary, the Machinists’ frivo-
lous information requests strongly suggests that the Un-
ion believed that no agreement was possible, and was
seeking either to forestall impasse and implementation of
Royal’s proposals, or to provide ammunition for an un-
fair labor practice change and litigation. In either event,
unlike the majority, I would not reward such tactics.

Finally, the majority finds that Royal engaged in direct
dealing in violation of Section 8(a)(5) by Service Man-
ager Chavez’ comment to employee Wong that he would
make more money under Royal’s flat-rate system if the
Union was not there, and that this supposed violation
tainted Royal’s declaration of impasse. I disagree with
each of these findings.

The judge found that Chavez’ statement to Wong was
coercive and violated Section 8(a)(1). In the absence of
exceptions, I adopt the judge’s finding. However, the
judge did not find that the statement also constituted di-
rect dealing, but instead dismissed all direct dealing alle-
gations against Royal. I would adopt the judge’s find-
ings.

I find no merit to the majority’s conclusion that
Chavez’ statement, which amounts to a statement by
Chavez of his opinion concerning the benefits to Wong
of Royal’s proposals, constituted direct dealing, as it is
undisputed that Royal’s proposals had previously been
communicated to the Machinists. Rather, the statement is
an expression of Chavez’ opinion about the merits of a
proposal on the bargaining table and is accordingly pro-
tected speech under Section 8(c). Putnam Buick, 280
NLRB 868 (1986), enfd. 827 F.2d 557 (9th Cir. 1987)."
Further, there is in any event no showing of any causal
nexus between Chavez’ statement and the impasse in
negotiations and therefore no basis for finding that this
isolated unfair labor practice affected the course of the
parties’ negotiations.

2. German Motors—Machinists

German declared impasse in its negotiations with the
Machinists after eight negotiating sessions. The judge
found that German and the Machinists were at a lawful

' Sec. 8(c) provides that the expression of any views, argument, or
opinion may not “constitute or be evidence of an unfair labor practice . .
. if such expression contains no threat of reprisal or promise of benefit.”
(Emphasis added.)
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impasse on July 5, for essentially the same reasons as in
the case involving Royal’s negotiations with the Machin-
ists. Thus, the judge found that the parties had adequate
time to discuss the issues but nevertheless failed to reach
an agreement because of the Machinists’ unwillingness
to accept flat rate. The judge discredited testimony by
Machinists representatives that they were willing to bar-
gain over flat rate, and found that German had timely
responded to all information requests and that its inde-
pendent violations of Section 8(a)(1) were not causally
related to the deadlock in bargaining so as to preclude a
lawful impasse.

The majority reverses the judge, finding that the Ma-
chinists’ statements at the bargaining table and their pro-
posal concerning flat rate on June 30 demonstrate that
the Machinists were willing to agree to flat rate provided
certain concerns were addressed. According to the ma-
jority, the Machinists’ many contrary statements were
mere posturing, and should not be taken at face value.'
The majority also finds that the parties were not at im-
passe because the Machinists needed more time to re-
view information requested late in the negotiations (and
timely provided by German) and because of certain un-
fair labor practices committed by German away from the
table.

Contrary to the majority, German and the Machinists
were at lawful impasse as found by the judge. As was the
case with the Machinists’ negotiations with Royal, the
record is replete with evidence that the Machinists were
firmly opposed to flat rate and would not agree to its use
by German—just as they were opposed to its use by any
other employer in all of their negotiations prior to the
summer of 1989. In particular, as noted above, on June
14, Day stated that German was not really interested in
flat rate but was trying to provoke a labor dispute to
“bust” the union, that the Machinists’ settlements with
other employers had not included flat rate, and that they
hoped to get state legislation banning flat rate. Day also
stated that none of the settlements which the Machinists
had recently reached with Contra Costa auto dealers in-
cluded flat rate because the employees were not inter-
ested in flat rate. Day’s message was clear: no agree-
ment would be forthcoming as long as flat rate was on
the table. In light of these statements, the judge found
that the Machinists’ subsequent statement that they now
were willing to bargain over flat rate “is not to be taken
at face value.” Unlike the majority, I would adopt this
credibility resolution."

2 The majority also indulges in gratuitous speculation concerning
German’s motives for proposing flat rate, a question which they con-
cede is not relevant to the issue before us.

13 As discussed above, the majority’s willingness to accept at face
value the Machinists’ 11th hour statements that they would agree to flat
rate is curious, at best, in light of their finding, contrary to the judge,
that the Machinists’ many earlier statements that they would never do
S0 were mere posturing.

The Machinists’ unwillingness to agree to flat rate is
further demonstrated by the Union’s delaying tactics,
which mirror those employed by the Union in its negotia-
tions with Royal."* Thus, although German submitted its
first proposal to the Machinists on May 5, and the par-
ties” agreement expired in less than two months, the Ma-
chinists unjustifiably had no proposal of their own pre-
pared at that time."”” Subsequently, although the Machin-
ists frequently expressed a general willingness to bargain
over flat rate—but only if all of the other “takeaways”
were taken off the table—whenever the parties turned to
the flat-rate issue the Machinists either stated their com-
plete refusal to accept flat rate or made regressive pro-
posals that could only have the effect of forestalling
agreement. The Machinists also indulged in frivolous
information requests, including a June 30 request for lists
of all tools owned by German and filing cabinets full of
copies of all past work orders—information of no appar-
ent value to the Machinists in the ongoing negotiations.'®
This impression finds support in the judge’s description
of the Machinists’ representatives laughing and joking to
each other as they made the information requests. The
fact that the requests were made so late in the process, on
the expiration date of the prior agreement, is also trou-
blesome, and suggests that the information was sought
solely for the purpose of forestalling an impasse declara-
tion."”

Contrary to the majority, the Machinists’ June 30 “flat-
rate” proposal does not show that the Machinists had
abandoned their prior refusal to accept flat rate, but in-
stead further demonstrates the Machinists’ intransigence
on this issue. The Machinists’ proposal, submitted on
the very day the prior agreement expired, called for a
minimum wage rate of $24.50 per hour with a guarantee
of 40 hours per week (a 25-percent increase over the
wage rate under the expiring agreement), and formation

!4 As noted above, the Machinists made proposals jointly to the three
employers involved in this case while refusing to accept employer
proposals in return on a joint basis or to engage in coordinated bargain-
ing. The striking similarity between the Machinists’ tactics and course
of conduct with Royal and German further demonstrates that their
purpose in doing so was to delay negotiations rather than to reach an
agreement.

'S The majority asserts that the parties agreed that the purpose of the
May 5 meeting was to establish negotiating ground rules. I find this
alleged justification insufficient, inasmuch as German plainly was able
to, and did, tender a proposal at that meeting.

'® The majority terms these filing cabinets “critical flat rate informa-
tion.” Certainly the majority does not explain how, after analyzing this
information, the Machinists would have changed their long-standing,
steadfast, and vehement opposition to any form of flat rate. The major-
ity also fails to adequately address the judge’s finding that, when pro-
vided with the information they had requested, the Machinists failed to
examine much of the material and intentionally rearranged the rest so
that it would be of no use to German. Under these circumstances, there
is no basis for finding that German would have enhanced the prospects
for agreement by affording the Machinists more time to “analyze” the
information it had received.

17 As previously noted, the delays in negotiations placed economic
pressure on the employees to agree to the Unions’ positions.
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of a committee with two Machinists representatives and
one German representative to resolve flat-rate disputes.'®

This proposal, properly termed regressive by German,
demonstrated that the parties were moving further apart,
not closer together, as the majority would have it. Thus,
the proposal guaranteed unit employees a 25-percent
higher weekly wage than they received under the old
contract, regardless of their efficiency, and called for the
Machinists themselves (through their majority on the
proposed dispute resolution committee) to make the
critical determination concerning the number of hours to
be allotted to a job. By providing for a 40-hour guaran-
tee at a substantially higher base wage rate than existed
under the expired agreement, the proposal effectively
eviscerated any concept of flat rate and could not have
been proffered with any serious expectation of reaching
an agreement. Thus, the majority’s finding that this pro-
posal demonstrates that the Machinists were willing to
move from their prior position opposing flat rate is com-
pletely implausible.'’

Finally, there is no merit to the majority’s conclusion
that German’s independent violations of the Act tainted
its declaration of impasse. I agree with the majority that
German violated the Act by owner Schmidt’s statement
to employee Torres that he should find a union job else-
where, by his statement to employee Help about replac-
ing the Union’s pension plan with a 401(k) plan, and by
German’s unilateral provision of free parking to all of its
employees. However, these isolated unfair labor prac-
tices have not been shown to have affected the course of
the parties’ negotiations and any impact which they may
have had is in any event outweighed by the other evi-
dence, cited above, which demonstrates that the Machin-
ists had no intention of ever agreeing to flat rate.

3. German Motors—Painters

German declared impasse in its negotiations with the
Painters on July 5, after six bargaining sessions, and uni-
laterally implemented its final proposal. The judge
found that the parties were at impasse on July 5, based on
clear evidence that the parties were in complete dis-
agreement on the critical issue of flat rate. The judge
also found that the Painters had engaged in nonserious
and dilatory bargaining, including changing representa-

'8 As an alternative to this proposed committee, the Machinists” pro-
posal called for some other, but unspecified form of binding grievance
arbitration over these issues.

' The majority is equally wrong when it relies on information re-
quests and bargaining proposals on matters, like benefits, which are
unrelated to the central flat rate issue. They accept, at face value, the
Machinists’ self-serving claim that if those matters had been resolved,
they would have been willing to bargain over flat rate. However, the
Machinists’ actual conduct shows that when the parties turned to the
flat-rate issue they either stated their complete refusal to accept flat rate
or made regressive proposals that could only have the effect of forestal-
ling agreement. As noted above, flat rate was the central issue in these
negotiations and the parties’ impasse on the issue precluded agreement
generally.

tives at the parties’ June 29 bargaining session, the day
before the contract was to expire and nearly 2 months
after negotiations had commenced. The judge found
unworthy of credence statements by the Painters that
they would accept flat rate in principle but would not
accept German’s flat-rate proposal. He noted that the
Painters made no proposal consistent with their stated
position until June 29, and that that proposal, if not a
complete sham, did not show substantial movement to-
ward German’s position. The judge also noted that the
Painters refused, without valid reasons, to meet between
June 29 and July 6 despite the fact that the 1986—1989
agreement expired June 30 and German had announced
its intent to take economic action no later than July 5.

The majority, reversing the judge, accepts at face value
the Painters’ statement that late in the negotiations they
decided that they were willing to accept flat rate and that
their proposal of June 29, accordingly, was genuine. The
majority also concludes that the Painters did not delay
bargaining by changing negotiators for the June 29 bar-
gaining session, as their new representative was familiar
with the issues and fully prepared to bargain. The major-
ity also finds that the Painters had insufficient time prior
to the declaration of impasse to review information
which they had requested late in the negotiations.

Contrary to the majority, German and the Painters
reached lawful impasse as found by the judge. Like the
Machinists, the Painters had demonstrated a long-
standing opposition to flat rate by the time negotiations
commenced on May 5. Indeed, attorney David
Rosenfeld, who represented the Painters during the final
stages of the negotiations, conceded at the hearing that
prior to June 29 the Painters had taken a strong position
against flat rate.

Although Rosenfeld, on behalf of the Painters, stated
on June 29 that the union had no philosophical opposi-
tion to flat rate [any more], the judge discredited these
expressions of flexibility.”* Unlike my colleagues, I
would adopt the judge’s credibility finding.

Accordingly, there is no basis for finding that the
Painters’ July 5 proposal on flat rate demonstrated flexi-
bility on the part of the Union. Moreover, the Painters’
inexplicable delay in making the proposal undercuts the
majority’s claim that it demonstrates that the parties were
not deadlocked. Notwithstanding German’s announce-
ment that it was at final position and intended to imple-
ment its final offer on July 5, the Painters waited until
that day to mail the proposal, thus insuring that it would
not be received until after the implementation had taken

? The judge noted that Painters’ representatives Van Zevern and
Rosenfeld offered inconsistent stories concerning the status of their
communications with the unit employees on the subject of flat rate, and
that Rosenfeld refused to make an offer on flat rate on June 29 on the
grounds that the employees had not been told that a flat rate proposal
was coming, but subsequently made such an offer on July 5 without
any such communication having taken place.
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place.”’ As the judge recognized, there was no valid ba-
sis for the Painters’ delay.

Nor was this the only instance in which the Painters at-
tempted to preclude effective negotiations through dila-
tory tactics and nonserious bargaining.”> Like the other
unions involved in this proceeding, the Painters did not
have any bargaining proposals ready at the parties’ first
meeting, in this case on May 5, despite the impending
expiration of their 19861989 agreement.”® As the judge
found, there was no valid explanation for the Painters’
decision to change bargaining representatives during the
course of negotiations. In addition, wholly apart from
the Painters’ delay from June 29 until July 5 (really July
7) in making their much-touted flat-rate proposal, the
Painters refused to meet on any dates between June 29
and July 5 despite German’s offer to meet on any of
those dates. In agreement with the judge, I find that at-
torney Rosenfeld’s reasons for refusing to meet are spu-
rious and demonstrate a lack of intent to reach agreement
on the part of the Union.**

Finally, I find no basis for concluding, as my col-
leagues do, that there was no impasse because the Paint-
ers needed more time to evaluate information which they
had requested—and timely received—from German.
Much of the information cited by the majority deals with
issues other than flat rate. As noted above, the parties’
disagreement on flat rate was the cause of their inability
to agree generally; as such, the status of bargaining on
issues related to other issues, and information related to
them, is irrelevant. The remaining information cited by
the majority consists of repair orders, time cards, em-
ployee efficiency estimates, and information on come
backs for the preceding 2 years. The majority accepts at
face value the Painters’ June 29 claim that they needed
this information in order to evaluate German’s flat-rate
proposal.”> Given the Painters’ delay until late in the
negotiations to make the request, and the judge’s credi-
bility finding that the Painters’ supposed flexibility was
not sincere, I cannot conclude that the amount of time
afforded the Union to review this information had any
effect on the prospects for agreement in this case.

2! German received the proposal on July 7.

22 As previously noted, the delays in negotiations placed economic
pressure on the employees to agree to the Unions’ positions.

» The majority asserts that the parties agreed that the purpose of the
May 5 meeting was to establish negotiating ground rules. 1 find this
alleged justification insufficient, inasmuch as German plainly was able
to, and did, tender a proposal at that meeting. The Painters submitted
their first proposal on May 16.

 Rosenfeld testified that he refused to meet on June 30 because he
was busy in Stockton, on July 1 because he was taking his daughter to
the ballet, on July 2 because he was “busy,” and July 3 because he was
busy with an arbitration and negotiations, and on July 4 because it was
a holiday.

 There is no explanation for the Painters’ delay until June 29 in re-
questing the information—when the proposal the Union purportedly
intended to evaluate had been on the table for weeks.

In sum, the Painters’ overall course of conduct indi-
cates: (1) opposition to flat rate; and (2) a desire and in-
tent to delay negotiations for the purpose of avoiding a
declaration of impasse. In agreement with the majority, I
note that there are no unfair labor practices here which
could have precluded a valid impasse, and that there is
no allegation of bad-faith bargaining on the part of Ger-
man. Under these circumstances, I agree with the judge
that the parties had reached lawful impasse in their nego-
tiations at the time German implemented its final pro-
posal.

4. Honda—Teamsters

Honda declared impasse in its negotiations with the
Teamsters on August 9, after five bargaining sessions.*
The judge found that the parties were at impasse on Au-
gust 7. Initially, the judge noted that the General Counsel
had not alleged any preimpasse unfair labor practices
with respect to this bargaining unit. He found that
Honda presented “convincing” evidence that the parties
were at impasse, and that the Teamsters had unreasona-
bly delayed bargaining through various dilatory tactics
including having the parties evicted from their meeting
place for the final August 7 bargaining session. Al-
though recognizing that the Teamsters had expressed—at
the final bargaining session on August 7—willingness to
agree on the concept of commission for parts employees
(which Honda had proposed), the judge noted that the
value of such a “concession” is limited when it is ten-
dered at the 11th hour without an accompanying concrete
proposal. The judge also found that any such conces-
sions, “such as they were, were based implicitly or ex-
plicitly on a trade-off of reaching agreement on other
issues such as pension, wages (commission) and health
and welfare on which Honda was entitled to stand fast.”

The majority, reversing the judge, finds that the parties
were not at impasse at the time of Honda’s implementa-
tion of its final proposal. In essence, the majority finds
that the parties bargained only briefly prior to a mutually
agreed-upon hiatus in negotiations from June 16 to July
14 (which included an extension of the collective bar-
gaining agreement through July 31), and that following
the extension Honda pressed too rapidly for proposals
from the Teamsters, and declared impasse prematurely
without affording the Teamsters an adequate opportunity
to evaluate information they had requested from Honda
and without allowing an adequate opportunity for bar-
gaining to take place.

Contrary to the majority, the judge correctly found that
the parties had reached impasse on August 7. The record
evidence in this case shows a concerted effort by Honda
to reach agreement over the course of more than 3
months of ultimately fruitless negotiations. In contrast to
the other negotiations discussed herein, flat-rate compen-

% The Teamsters represented two bargaining units at Honda: parts,
and service.
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sation was not an issue between the parties. Rather, the
principal issue in the negotiations was Honda’s proposal
to substitute its own pension and benefit plans for the
jointly trusted Teamsters plans which existed under the
terms of the parties’ 1986—1989 agreement. Although
Honda was willing to and did make concessions in other
areas during the course of negotiations (including agree-
ment to put the Teamsters Health and Welfare Plan back
on the table), it was adamant about withdrawing from the
Teamsters Pension Fund.?’

The Teamsters were equally adamant that they would
never agree to Honda’s proposal on pensions. Thus, the
Teamsters consistently identified the pension issue as
one of the key issues dividing the parties at the various
negotiating sessions. They consistently sought to retain
the Teamsters Pension Fund in all of their counterpro-
posals. Teamsters Business Agent Powell stated that pen-
sion was the major issue at a union meeting during the
negotiations at which employees voted unanimously to
strike in support of the Teamsters’ bargaining demands.
My colleagues fail to acknowledge the gulf which sepa-
rated the parties on this subject throughout the negotia-
tions.

The majority also fails to give proper weight to the de-
laying tactics employed by the Teamsters in an effort to
prolong negotiations and avoid a declaration of impasse.
For example, the Teamsters were either unwilling or un-
able to formulate bargaining proposals in time for the
parties’ first meeting on May 5.* Likewise, despite the
salience of the pension issue, the Teamsters made no
effort to arrange a meeting with the Wyatt and Company,
Honda’s proposed new pension administrator, until Au-
gust 9 despite the offer of many earlier dates, all of
which the Teamsters rejected out of hand.” The Team-

27 The judge discredited testimony by Teamsters negotiator Boltuch
that Honda had agreed to take its pension proposal off the table in a
telephone conversation on June 27.

» Honda presented a full, written proposal at that meeting, which
was revised several times in the course of negotiations to reflect con-
cessions by Honda.

% The majority finds, contrary to the judge, that the Teamsters’ de-
lay in arranging a meeting with Wyatt from June 14 through July 14
was excused by the contract extension agreed to by the parties and a
consequent bargaining hiatus. However, Boltuch testified that he did
not seek a meeting with Wyatt during this period because Honda nego-
tiator Hulteng told him on June 27 that its pension proposal was off the
table. The judge specifically discredited Boltuch’s explanation for the
delay. In these circumstances, I find that the delay was unjustified.

I also find that there is no justification for the Teamsters’ delay from
July 14 to August 9 in arranging a meeting with Wyatt. Thus, the ma-
jority acknowledges that Honda offered several dates from late July
through early August promptly after the Teamsters’ letter dated July 24
requesting that a meeting be arranged. While the Teamsters offered
many explanations for their inability to meet prior to August 9, I find
that these explanations do not justify the delay in light of the supposed
importance of this information to the Teamsters’ ability to bargain. I
further note that the alleged inability to meet here until a date subse-
quent to the expiration date of the parties’ agreements is consistent with
the pattern established by these unions throughout the course of these

sters also refused without justification Honda’s offers to
meet on various dates between July 14 and August 7;
August 7 was the first date that the Teamsters would
agree on. Finally, as the judge found, the Teamsters
without justification engineered the eviction of the par-
ties from their August 7 negotiations after taking up most
of the time set aside for negotiations with a line-by-line
review of the Teamsters’ proposal (including sections the
parties had agreed to or that had been on the table since
the start of negotiations)—conduct which I would find to
be inconsistent with an intent to reach agreement.

The judge found that, especially under these circum-
stances, the Teamsters’ August 7 proposal accepting
commission pay for parts employees was merely an 11th
hour attempt to stave off impasse rather than sincere
movement. I would adopt this finding. The parties’
agreement, as extended, had expired on July 31. On Au-
gust 2, Boltuch wrote the employers that unless they
changed their positions, “I envision that the differences
in our positions will be determined by the National Labor
Relations [Board] and/or economic action by the em-
ployees.” Under these circumstances, the Teamsters’
contention that there remained significant flexibility in
their position is unworthy of the credence my colleagues
afford it.”

In light of the foregoing, and considering the absence
of any allegations of unfair labor practices away from the
bargaining table or any allegation of bad-faith bargaining
on the part of the employer or failure to provide re-
quested information, I find that the parties were at lawful
impasse by August 7.

C. Withdrawal of Recognition

Contrary to my colleagues, I would find that Respon-
dent German lawfully withdrew recognition from the
Painters.”’ Thus, German implemented its merit wage
proposal on July 5. At that time, there were no other un-
remedied unfair labor practices. On December 15, fol-
lowing its receipt of a facially valid decertification peti-
tion, German withdrew recognition from the Painters.

negotiations. Like the judge, I am skeptical of the bona fides of the
unions’ explanations for these delays.

% Accordingly, T find no basis for my colleagues’ position that the
Teamsters’ had been afforded insufficient time to evaluate relevant
information provided by Honda; any additional time would not affect
the fact that, by August 7, the prospects for agreement were nil.

3 As noted elsewhere, I join my colleagues in finding that Respon-
dents Royal and German violated Sec. 8(a)(5) by implementing wage
proposals which reserved to the employers an impermissibly broad
range of discretion over rates of pay for unit employees. I also join my
colleagues in finding, in agreement with the judge, that German was
not at lawful impasse in its negotiations with the Teamsters at the time
it unilaterally implemented its final proposal and committed certain
other unfair labor practices which affected the course of those parties’
negotiations. Solely on the basis of these violations, I join my col-
leagues in finding that Respondent Royal unlawfully withdrew recogni-
tion from the Machinists, and that Respondent German unlawfully
withdrew recognition from the Machinists and Teamsters.
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The Board has found that an employer may withdraw
recognition based on evidence that a union either in fact
is no longer the majority representative or where the em-
ployer has a reasonably based doubt, based on objective
considerations as to the union’s continued majority
status. Lee Lumber & Building Material Corp., 322
NLRB 175, 177 (1996), enf. denied on other grounds 117
F.3d 1454 (D.C. Cir. 1997). While the Board has also
held that the withdrawal of recognition must occur in a
context free of unfair labor practices of the sort likely,
under all the circumstances, to affect the union’s status,
the Board has recognized that not every unfair labor
practice will taint evidence of a union’s subsequent loss
of support. Id. Thus, where, as here, there is no allegation
of a general refusal to bargain, there must be specific
proof of a causal relationship between the unfair labor
practice and the ensuing loss of majority support. Id.
Factors which the Board considers in this context in-
clude: (1) the length of time between the unfair labor
practice and the withdrawal of recognition; (2) the nature
of the violation, including the possibility of a detrimental
or lasting effect on employees; (3) the tendency of the
violation to cause employee disaffection; and (4) the ef-
fect of the unlawful conduct on the employees’ morale,
organizational activities, and membership in the union.
See Williams Enterprises, 312 NLRB 937, 939 (1993),
enfd. 50 F.3d 1280 (4th Cir. 1995) (citing Master Slack
Corp.,271 NLRB 78, 84 (1984).

Applying these principles, 1 find that the General
Counsel has not established that German’s unlawful im-
plementation of the merit wage proposal, on July 5,
tainted the decertification petition which German re-
ceived nearly 6 months later, on December 15. The re-
cord is silent concerning the reasons for this delay, and
there has been no showing that this single unfair labor
practice had any relationship to the union’s loss of ma-
jority support. The significant passage of time between
the two events suggests that it did not. Accordingly, I
would find that German did not violate the Act by with-
drawing recognition from the Painters.

D. Lockout

The majority finds that Respondents German and
Honda unlawfully locked out unit employees on July 3
and August 7, respectively. The judge dismissed these
allegations because they are derivative of the allegations
that the parties had not reached lawful impasse, which
the judge also dismissed. For the reasons stated above, I
would adopt the judge’s findings that German and Honda
reached lawful impasse in their negotiations. Accord-
ingly, I would also find that the lockouts were a lawful
effort by the employers to bring economic pressure to
bear in support of a legitimate bargaining position. See
American Ship Building Co. v. NLRB, 380 U.S. 300, 318
(1965). I therefore do not pass on the Respondents’ alter-
native contention that the lockouts were privileged by the

terms of their collective bargaining agreements. I also
find it unnecessary otherwise to pass on the majority’s
discussion of American Ship Building Co. and the cir-
cumstances in which an employer may lock out employ-
ees during negotiations of a collective bargaining agree-
ment.

CONCLUSION

As indicated above, Royal and German both commit-
ted certain violations of the Act in connection with the
1989 negotiations with unions representing their employ-
ees. I do not condone these violations, and join my col-
leagues in ordering an appropriate remedy for the viola-
tions established on this record. Apart from the violations
so established, this case involves nothing more than a test
of economic strength, more than 10 years ago, between
the auto dealers and the unions.”” I do not dispute the
unions’ right under the law to disagree with the employ-
ers’ proposals, and to use lawful means to press their
own position concerning terms and conditions of em-
ployment for bargaining unit employees. The majority,
however, appears unwilling to accept that the employers
enjoyed a like right to press their position during the
course of these contentious negotiations, and to declare
impasse once the possibility of agreement was exhausted.
Uncomfortable with the lawful results of the unions’ ill-
fated efforts to oppose the employers on the issue of flat
rate, my colleagues substitute their analysis for the
judge’s and thereby undo through the Board’s processes
the defeat the unions suffered at the bargaining table.

At the heart of the majority’s new “analysis” lie three
serious and reprehensible errors. First, they label any
union statement which suggests a resolute and uncom-
promising opposition to flat-rate systems as “posturing”
while labeling the unions’ last minute statements of pro-
fessed interest in flat rate as “genuine.” They engage in
this one-sided labeling without sharing with the parties or
reviewing court the magic formula by which they, read-
ing from a cold record and in utter disregard for the
judge’s contrary findings, could discern these underlying
motivations.

Second, and contrary to all our rules, they cavalierly
override the judge’s credibility resolutions regarding the
genuineness of the unions’ last minute proffers. Thus,
what the judge properly, and based at least in part on his
assessment of the credibility of the witnesses who testi-
fied before him, called “not to be taken at face value”
and “non-serious bargaining,” not designed to narrow

32 At least in the circumstances of this case, I agree with the majority
that the Board’s delay in issuing this decision is not a basis for refrain-
ing from remedying violations that have been established, and I have
joined my colleagues in providing that remedy. However, when the
issue is as fact-intensive as whether the parties were at impasse, and the
judge, writing much more closely in time to the events in question and
with the benefit of hearing directly from the participants, has ably ana-
lyzed those facts, I believe that the Board should refrain from second-
guessing the judge.
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negotiations but to delay them, the majority, by some
hidden alchemy, transmutes into genuine bargaining pro-
posals, thereby purporting to turn clear impasses into
situations fraught with creative negotiating opportunities.

Third, they seize on each last minute information re-
quest, no matter how irrelevant to the negotiations, and
regardless of the laughing and snickering which accom-
panied its delivery, to justify their unfounded conclu-
sions. With practice, Lewis Caroll’s White Queen could
imagine as many as six impossible things before break-
fast,™® but even she would be hard put to deny the exis-
tence of an impasse on the basis of the record before us.
I, therefore, dissent.

APPENDIX 1

(ROYAL)

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us to
post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected
concerted activities.

WE WILL NOT unilaterally implement our final offer to
the Machinists Union without first bargaining to impasse
nor otherwise refuse to bargain in good faith in the fol-
lowing appropriate unit:

All full-time and regular part-time employees em-
ployed by Respondent Royal Motor Sales whose job
classifications were covered by the 1986—1989 collec-
tive bargaining agreement between Royal Motor Sales
and the Machinists Union excluding all other employ-
ees, guards, and supervisors as defined in the Act.

WE WILL NOT implement impermissibly broad merit
wage proposals to the Machinists without offering to
bargain with the Union, as the representative of the unit
employees, about the procedures and criteria relevant to
those provisions.

WE WILL NOT attempt to withdraw recognition from the
Machinists unit and Teamsters service and parts units

3 Lewis Carroll, Alice’s Adventures in Wonderland and Through the
Looking Glass at 174 (New Signet Library, 1960).

when we do not doubt in good faith the Machinists’ and
the Teamsters’ majority status.

WE WILL NOT tell employees they could make more
money under a flat-rate system of wages if the Union
were not there.

WE WILL NOT tell employees that employees who were
going to stay in our employ were going to be nonunion
or be replaced.

WE WILL NOT tell employees that it was useless to wear
a union hat because there was not going to be a union
anymore.

WE WILL NOT ask employees to sign a decertification-
like petition and offer employees a bonus to sign.

WE WILL NOT directly deal with employees over wages
then being negotiated by telling employees that they
could make more money under a flat-rate system of
wages if the Union were not there.

WE WILL NOT in any like or related manner interfere
with, coerce, or restrain you in the exercise of their rights
guaranteed you by Section 7 of the Act.

WE WILL, on request, rescind the unilateral changes we
made in the terms and conditions of employment.

WE WILL, on request, bargain in good faith, with the
Machinists concerning wages, hours and other terms and
conditions of employment.

WE WILL make whole employees in the above-defined
collective-bargaining units for unpaid wages, and unpaid
holiday and vacation benefits, with interest, as provided
in the decision of the National Labor Relations Board.

WE WILL reimburse employees, where applicable, for
any and all losses sustained by reason of a loss of eligi-
bility for health and welfare benefits caused by our
unlawful unilateral suspension of contributions, with
interest, as set forth in the decision of the National Labor
Relations Board.

WE WILL reimburse all Machinists Trust funds, where
applicable for unpaid contributions as set forth in the
decision of the National Labor Relations Board.

ANDERSON ENTERPRISES D/B/A
ROYAL MOTORS SALES

APPENDIX 2

(GERMAN)
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us to
post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize
To form, join, or assist any union
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To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected
concerted activities.

WE WILL NOT unilaterally implement our final offer to
the Machinists, Teamsters, and Painters Unions without
first bargaining to impasse, nor otherwise refuse to bar-
gain in good faith in the following appropriate units:

All employees covered by the 1986-1989 collective-
bargaining agreement between Respondent German
Motors Corporation and the Machinists Union; exclud-
ing all other employees, guards, and supervisors as de-
fined in the Act.

All full-time and regular part-time employees em-
ployed by German Motors Corporation whose job clas-
sifications were covered by the 1986-1989 Parts
agreement between the Teamsters Union and Respon-
dent German, excluding office clerical employees,
guards and supervisors as defined in the Act.

All full-time and regular part-time employees em-
ployed by German Motors Corporation whose job clas-
sifications were covered by the 1986-1989 Service
agreement between the Teamsters Union and Respon-
dent German, excluding office clerical employees,
guards and supervisors as defined in the Act.

All employees covered by the 1986-1989 collective-
bargaining agreement between Respondent German
Motors Corporation and the Painters Union; excluding
all other employees, guards and supervisors as defined
in the Act.

WE WILL NOT implement impermissibly broad merit
wage proposals to the Machinists, Teamsters, and Paint-
ers Unions without offering to bargain with the Unions,
as the representatives of the unit employees, about the
procedures and criteria relevant to those proposals.

WE WILL NOT attempt to withdraw recognition from the
Machinists, Teamsters, and Painters Unions when we do
not doubt in good faith the Unions’ majority status.

WE WILL NOT tell employees they would be better off
without the Union.

WE WILL NOT tell employees if they didn’t like to work
in a nonunion setting they could find a job elsewhere.

WE WILL NOT tell employees they could make more
money under a flat-rate system.

WE WILL NOT tell employees that a benefit plan was not
available to employees who were in the Union and that
this is a time for no unions.

WE WILL NOT deal directly with bargaining unit em-
ployees.

WE WILL NOT make unilateral changes in terms and
conditions of employment without bargaining in good
faith to agreement or impasse.

WE WILL NOT lock out our employees in retaliation for
their union and protected concerted activities or in sup-
port of an unlawful bargaining position.

WE WILL NOT in any like or related manner interfere
with, coerce, or restrain you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL, on request, rescind the unilateral changes we
made in the terms and conditions of employment.

WE WILL, on request, bargain in good faith, with the
Machinists, Teamsters, and Painters Unions concerning
wages, hours and other terms and conditions of employ-
ment.

WE WILL make whole employees in the above-defined
collective-bargaining units for unpaid wages, and unpaid
holiday and vacation benefits, with interest, as provided
in the decision of the National Labor Relations Board.

WE WILL reimburse employees, where applicable, for
any and all losses sustained by reason of a loss of eligi-
bility for health and welfare benefits caused by our sus-
pension of contributions, with interest, as set forth in the
decision of the National Labor Relations Board.

WE WILL reimburse all Machinists, Teamsters, and
Painters Trust funds, where applicable for unpaid contri-
butions, as set forth in the decision of the National Labor
Relations Board.

GERMAN MOTORS CORP.
APPENDIX 3

(HONDA)

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us to
post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected
concerted activities.

WE WILL NOT unilaterally implement our final offer to
the Teamsters Union without first bargaining to impasse,
nor otherwise refuse to bargain in good faith in the fol-
lowing appropriate units:
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All full-time and regular part-time employees em-
ployed by Respondent San Francisco Honda whose job
classifications were covered by the 1986—1989 Parts
agreement between the Teamsters and San Francisco
Honda, excluding office clerical employees, guards,
and supervisors as defined in the Act.

All full-time and regular part-time employees em-
ployed by Respondent San Francisco Honda whose job
classifications were covered by the 1986—1989 Service
agreement between the Teamsters and San Francisco
Honda, excluding office clerical employees, guards,
and supervisors as defined in the Act.

WE WILL NOT lock out bargaining unit employees in re-
taliation for their union and protected concerted activities
or in support of an unlawful bargaining position.

WE WILL NOT in any like or related manner interfere
with, coerce, or restrain you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL, on request, rescind the unilateral changes we
made in the terms and conditions of employment.

WE WILL, on request, bargain in good faith, with the
Teamsters concerning wages, hours and other terms and
conditions of employment.

WE WILL make whole employees in the above-defined
collective bargaining units for unpaid wages, and unpaid
holiday and vacation benefits, with interest, as provided
in the decision of the National Labor Relations Board.

WE WILL reimburse employees, where applicable, for
any and all losses sustained by reason of a loss of eligi-
bility for health and welfare benefits caused by our uni-
lateral suspension of contributions, with interest, as set
forth in the decision of the National Labor Relations
Board.

WE WILL reimburse all Teamsters Trust funds, where
applicable for unpaid contributions, as set forth in the
decision of the National Labor Relations Board.

SAN FRANCISCO HONDA

Jonathan J. Seagle, Esq., and Lucile L. Rosen, Esq., for the
General Counsel.

Robert G. Hulteng, Esq., Elizabeth A. Franklin, Esq., Philip E.
Drysdale, Esq., and Robert Leinwand, Esq., for the Re-
spondents.

Paul Supton, Esq., of San Francisco, California, for the Charg-
ing Parties.

DECISION

STATEMENT OF THE CASE

MICHAEL D. STEVENSON, Administrative Law Judge. This
case was tried in San Francisco, California, on 30 hearing days
between July 20, 1992, and February 11, 1993,! pursuant to
various complaints, consolidated complaints, and amendments
to complaints all issued by the Regional Director for the Na-
tional Labor Relations Board for Region 20 on July 31, 1990

! All dates refer to 1989 unless otherwise indicated.

(20-CA-22989, 20-CA-23292), December 31, 1990 (20-CA—
23048), January 3, 1991 (20-CA-23045, 20-CA-23064),
March 28, 1991 (20-CA-23047), March 11, 1992 (20-CA-
23045 amended), June 19, 1992 (20-CA-23046, 20-CA-
23049) and which are based on charges filed by Teamsters
Automotive Employees Local 665, International Brotherhood
of Teamsters, AFL—CIO (Teamsters) (20-CA-22989, 20-CA—
23292); Teamsters (20-CA-23048); Automotive Machinists
Local Lodge 1305 and Machinists Automotive Trades District
Lodge No. 190 of Northern California, International Associa-
tion of Machinists and Aerospace Workers, AFL-CIO (Ma-
chinists) (20-CA-23045); Auto, Marine and Specialty Painters
Union, Local 1176 (Painters) (20-CA—23064); Machinists (20—
CA-23047); Machinists (20-CA-23046); and Teamsters (20—
CA-23049) on November 9 (20-CA-22989), first amended on
July 12, 1990; on April 12, 1990 (20-CA-23292); first
amended on July 9, 1990; on December 14 (20-CA-23048); on
December 14 (20-CA-23045); on December 21 (20-CA—
23064); on December 14 (20-CA-23047); and on December 14
(20-CA-23046 and 20-CA-23049). The complaints allege that
Royal Motor Sales, German Motors Corporation, and San
Francisco Honda (Respondents or Royal, German, or Honda)
have engaged in certain violations of Section 8(a)(1), (3), and
(5) of the National Labor Relations Act (the Act).

Principal Issues

Whether any of the Respondents or all of them engaged in
any of the following activities, and if so, whether the activities
violated the Act:

1. During the course of negotiations to reach new labor
agreements, implementing final offers when the parties were
not at impasse;

2. Making certain unilateral changes without notice to the
Unions and in one instance, discharging an employee pursuant
to disciplinary rules changed unilaterally by a Respondent;

3. Withdrawing recognition from one or more unions as the
exclusive collective-bargaining representative of certain em-
ployee units;

4. Acting through certain managers or supervisors, making
statements to unit employees, the effect of which was to coerce
employees in the exercise of their rights protected by Section 7
of the Act or, to undermine the unions;

5. Bypassing the Unions and dealing directly with unit em-
ployees, with respect to certain mandatory subjects of bargain-
ing;

6. Locking out employees represented by a union;

7. Causing or prolonging a strike by commission of one or
more unfair labor practices;

8. Failing to provide to one or more unions on a timely basis,
or not providing at all, certain requested information necessary
for the unions to perform their functions.

All parties were given full opportunity to participate, to in-
troduce relevant evidence, to examine and cross-examine wit-
nesses, to argue orally, and to file briefs. Briefs, which have
been carefully considered, were filed on behalf of General
Counsel and Respondents.”

On the entire record of the case, and from my observation of
the witnesses and their demeanor, I make the following

2 By letter of July 6, 1993, submitted to me, Attorney Supton on be-
half of Charging Parties joined in the two briefs submitted by counsels
for the General Counsel.
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FINDINGS OF FACT

I. RESPONDENTS’ BUSINESS

Respondents admit that they are all California corporations,
that they all operate businesses for the retail sale and service of
automobiles, and that they all maintain places of business in
San Francisco, California. They further admit that during the
past year, in the course and conduct of their businesses, that
their gross volumes exceeded $500,000 and that during the
same period they purchased and received goods and materials
valued in excess of $1500 which originated directly from points
outside the State of California. Accordingly, they admit, and I
find, that they are employers engaged in commerce and operate
businesses affecting commerce within the meaning of Section
2(2), (6), and (7) of the Act.

II. THE LABOR ORGANIZATIONS INVOLVED

Respondents admit, and I find, that Teamsters Automotive
Employees Local 665, International Brotherhood of Teamsters,
AFL-CIO; Automotive Machinists Local Lodge 1305 and Ma-
chinists Automotive Trades District Lodge No. 190 of Northern
California, International Association of Machinists and Aero-
space Workers, AFL-CIO; and Auto, Marine and Specialty
Painters Union, Local 1176 are labor organizations within the
meaning of Section 2(5) of the Act.

III. THE ALLEGED UNFAIR LABOR PRACTICES
A. Miscellaneous Matters®

1. The advocate as witness

Respondents were represented during the hearing by attor-
neys Hulteng, Franklin and Drysdale, each one of whom was
also a major witness. Moreover, the conduct of two, Hulteng
and Franklin, during the extensive negotiations, was in direct
issue, with respect to the impasse allegations. So they were in
the position of having to defend their client’s interests and their
own interests as agents of the clients. While the Board has de-
cided that such conduct by attorney witnesses is not improper, I
ask whether in a case like that at bar, the Board should re-
consider its prior rulings due to the potential for attorney con-
flict of interest.

In its most recent pronouncement on the subject, the Board
stated, Page Litho, 311 NLRB 881 fn. 1 (1993), that it dis-
agreed with the administrative law judge’s view that the Re-
spondent’s counsel was precluded ethically from appearing as a

3 The original court reporting service was replaced for contractual
reasons in approximately midcase. Several volumes of transcript pre-
pared by the original court reporting service were mispaginated with
gaps and page number duplications. The second court reporting service
provided transcripts of such poor quality, their unskilled work must be
noted for the record. Moreover, some of the court reporters assigned by
the second court reporting service did not appear to be competent to
perform their duties and this resulted in delay and confusion during the
hearing. Finally, several items of evidence were lost by one or both
services: CP Exhs. 1, 2, 16-19, and R. Exhs. N-1A-52A, 1-1-1-49, 1-50,
N-14, 36, 51, 88, and C-152 (prime) to C-283 (prime) were never re-
ceived. In an attempt to locate the missing exhibits, I sent letters to both
court reporters: The first wrote back denying responsibility for any
missing exhibits; the second did not see fit to reply to my inquiry. Ul-
timately both Charging Parties and Respondents supplied copies of
missing exhibits at their own expense. I recommend that the Board
investigate the allegations recited herein and if found to be valid, some
manner be formed to make whole Charging Parties and Respondents.

witness. As authority for the holding in Page Litho, the Board
cited Wells Fargo Armored Service Corp., 290 NLRB 872, 873
fn. 3 (1988), in which the Board explained “it is not the Board’s
function or responsibility to pass on the ethical propriety of a
decision by counsel to testify in an NLRB hearing. Where the
testimony is otherwise proper and competent, it should be ad-
mitted into evidence. Operating Engineers Local 9 (Fountain
Sand), 210 NLRB 129 fn. 1 (1979).” See also Airport Service
Lines, 231 NLRB 1272, 1279 (1977).

Of course, I am bound by the Board’s view of the law and
because Respondents’ attorneys’ testimony was otherwise
proper, I permitted them to testify over Charging Parties’ objec-
tions. However, I note that in Kay v. Bremer Ehrler & Kentucky
Board of Elections, 499 U.S., 111 S.Ct. 1435, 1438 (1991), the
Court noted that “Ethical considerations may make it inappro-
priate for [an attorney representing himself] to appear as a wit-
ness,” citing at footnote 9 of the Court’s decision, the 4BA4
Model Code of Professional Responsibility (1977), which de-
scribes the potential conflict:

The roles of an advocate and of a witness are inconsistent; the
function of an adovcate is to advance or argue the cause of
another; while that of a witness is to state facts objectively.
E.C.5.9

As I read the decision of the Supreme Court in Bremer Ehler
& Kentucky Board of Elections, the Court’s view is not neces-
sarily at odds with that of the Board’s, although some courts
have decided flatly that an attorney cannot be both an advocate
and a witness. See, e.g., U.S. v. Clancy, 276 F.2d 617, 636 (7th
Cir. 1960). In this decision I recite those factors which are not
necessarily present in all cases and which may convince the
Board to modify its rule allowing each advocate to decide for
himself or herself whether ethical considerations should pre-
clude him or her from also becoming a witness.

On the first day of hearing, Charging Parties moved for se-
questration of witnesses, a motion I granted pursuant to the
Board’s decision in Unga Painting Corp., 237 NLRB 1306
(1978). Thereafter, Charging Parties complained repeatedly that
allowing all of Respondents’ attorneys to be witnesses violated
the letter and spirit of the sequestration rule. I overruled the
objections finding that I had no authority to exclude from the
hearing, Respondents’ attorneys of record merely because they
were all going to be future witnesses.*

Another recurring problem in the instant case concerned the
attorney-client privilege and implied waiver for -cross-
examination purposes. While this issue presents itself for all
attorney-witnesses, whether or not representing a party, it arose
on a regular basis in the instant case.

Finally, as already mentioned, when the advocate witness’
own conduct is in direct issue, as it is here, the Board may see
fit to modify its aforementioned rule.’ With the greatest respect,
I propose that when an attorney knows in advance of hearing or
reasonably should know, that his conduct constitutes an essen-
tial and significant issue in the case, thereby requiring his tes-

* In candor, given the context of this case, particularly with the vol-
ume of contemporaneous notes taken during the negotiating sessions, if
a real or apparent violation of the sequestration rule occurred, I find
that Charging Parties were not prejudiced.

’ By raising this issue on my own motion, I do not imply or suggest
that Respondents’ attorneys acted improperly. On the contrary, they, as
did I, acted, with respect to this issue, in complete accord with the
Board’s existing rules.
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timony, he should not also be the attorney of record during the
same hearing.

2. The special appeal

At an early point in the case, Respondents indicated that they
desired to offer not just their original handwritten bargaining
notes, but also typed copies of the notes prepared sometime
after the instant complaints were filed. Both General Counsel
and Charging Parties objected to admission of both sets of
notes. After extensive argument concerning the issue, I ruled
that both Respondents’ handwritten bargaining notes and the
subsequently typed set would be admitted, subject to proof of a
proper foundation.® Thereafter, both General Counsel and
Charging Parties requested special permission from the Board
to file an appeal with respect to admission of the notes. On
November 30, 1992, without elaborating, the Board denied
General Counsel’s and Charging Parties’ requests for special
permission to appeal (R. Exhs. 34, 35, 36, 37).

Subsequent to the Board’s ruling, Charging Parties’ offered
their own bargaining notes into evidence and these were re-
ceived without objection (CP Exh. 20).

B. Statement of Facts

1. Overview and background

This is a case about three auto dealerships and three unions
which represent certain bargaining units of employees em-
ployed by the dealerships. During 1989, the parties attempted
without success, to negotiate new collective-bargaining agree-
ments to replace those expiring at the end of June. Ultimately,
the dealers declared impasse in the negotiations and imple-
mented some or all of their last and final offers. The gist of this
case challenges Respondents’ declarations of impasse and dis-
putes the behavior of the negotiators during the approximately
52 bargaining sessions. In addition, certain alleged acts of Re-
spondents’ owners, managers, and supervisors away from the
bargaining table have been placed in issue. Before turning to a
detailed review of each bargaining session, I recite first exten-
sive background surrounding this controversy.

a. Royal Motors

During the time in question, Royal was primarily a Volvo
dealer. According to Respondents’ witness, Michael Hansen,
part owner, president, and general manager of Royal, prior to
1989, Royal had not negotiated directly with the three Unions.
Instead, Royal waited until the Unions reached agreement with
the Northern California Motor Car Dealers Association
(NCMCDA) on behalf of its member dealers. Then, although
Royal was not a member of NCMCDA, without objections
from the Unions, it automatically adopted the agreement
reached by NCMCDA. In 1986, Royal received notice from the
Teamsters that this past practice would not continue beyond the
1986-1989 collective-bargaining agreement. Accordingly, in
early 1989, Hansen began to prepare for Royal’s first negotia-
tions set to begin that spring.

% See NLRB v. Tex-Tan, Inc., 318 F.2d 472, 483-484 (5th Cir. 1963).
While reserving the right to challenge the adequacy of the foundation
for the handwritten bargaining notes, because many were authored by
then summer law clerks who were not called as witnesses, General
Counsel and Charging Parties did not object to foundation for the typed
bargaining notes (Tr. pp. 3607—3609). As to the handwritten bargaining
notes, I found adequate foundation provided by Respondents’ wit-
nesses, Hulteng, Franklin, Drysdale, and other attorney-witnesses.

First, Hansen canvassed other nearby auto dealers both in
San Francisco and in the Bay Area. Some of the dealers were
direct competitors of Royal selling either Volvos or other
automobiles designed and priced to appeal to the same custom-
ers as Volvos. A few had recently negotiated with the Machin-
ists and/or Teamsters in unsuccessful attempts to reach new
collective-bargaining agreements. Instead, these dealers such as
San Francisco Auto Center, Van Ness Auto Plaza, European
Motors, and Greenspan Motors had ultimately declared impasse
and unilaterally implemented their final offers with the unions.
These acts in turn had led in some cases to bitter and violent
strikes. Moreover, after unsuccessful negotiations, unions had
been voted out of some of the dealerships canvassed by Han-
sen. Besides talking to these dealers mentioned above and oth-
ers, Hansen testified he also consulted with the executive direc-
tor of NCMCDA, Jack Snow. All of these sources conveyed to
Hansen certain alleged trends in collective bargaining from the
employers’ point of view.

Hansen described other factors which shaped his view of de-
sirable Royal proposals for the spring: the rising popularity of
Acura, Lexus and Infiniti models which compete with Volvos,
and the changing demographics of San Francisco which in-
volved the exodus from the city of middle class families, the
primary source of Volvo customers.

Finally, Hansen retained the services of Hulteng, and the Lit-
tler firm. Hulteng had represented some or all of the dealerships
canvassed by Hansen and several others not canvassed. For
example, Hulteng, Drysdale and other Littler attorneys had
represented in early 1989, a dealership called British Motors, in
negotiations with Teamsters and Machinists. Like the other
dealerships mentioned above, no collective-bargaining agree-
ment was ever reached and the British Motors final proposals
were implemented. From time to time during the hearing of the
instant case, reference was made in testimony to British Motors
as having been discussed during certain of the negotiating ses-
sions. The British Motors implemented proposals contained a
flat-rate proposal which Hansen decided he needed for Royal to
remain competitive in the San Francisco auto business. In this
respect, Hansen proposed to the Machinists on behalf of his
mechanics and related classifications, and to the Painters, a so-
called flat-rate system of employee compensation. In Hansen’s
view, flat-rate wages are linked to production which in turn
increases overall efficiency.

The flat-rate system operates as follows: a customer brings in
a car, say for replacement of brake linings. A dispatcher or
service writer consults a standard manual published by the car’s
manufacturer or an independent company and determines that
the job for that year and model car should take, say 1.5 hours. If
the job takes less time, due to the skills of the mechanic, the
mechanic is nonetheless paid for 1.5 hours. If the job takes
more time, the mechanic must work all time over 1.5 hours
without pay.

Remaining competitive by reducing Royal’s costs, according
to Hansen, required not only flat rate, but other changes as well
in the 1989 collective-bargaining agreement to be negotiated.
For example, Royal proposed changes in employee health in-
surance coverage requiring employees to select coverage either
form the NCMCDA, which had previously been available only
to nonbargaining unit employees or from Kaiser HMO. Under
either coverage, Royal proposed that it would no longer pay for
dependent coverage. Instead, Royal proposed to offer a new
flexible benefits plan by which employees could select certain
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options such as dependent medical coverage, child care ex-
pense, or noncovered medical costs which employees would
apparently pay for out of gross income, thereby reducing their
own taxable income, and of course, reducing Royal’s costs as
to these items to zero.’

Still another major change so that Royal could remain com-
petitive involved eliminating employee pension plans. Both the
Teamsters and Machinists had union pension plans requiring
Royal to make substantial monthly deposits to the employees’
accounts. To reduce costs, Royal proposed that its employees
set up 401K plans where again, the individual employee would
save a certain amount of money every month deducted from
gross income, thereby reducing employee taxable income. Un-
der this plan, Royal agreed to make deposits to the employee
401K account if and only if conditions permit. That is, Royal
claimed for itself absolute discretion as to its deposit of funds to
employee 401K accounts. Notwithstanding Royal’s unwilling-
ness to commit itself to a certain monthly deposit or any de-
posit, Hansen testified that the 401K plan was more beneficial
for employees because Royal’s plan was portable, i.e., it could
be continued by the employee even after job changes to a non-
union employer and because a 401K plan had a more favorable
vesting arrangement.®

b. German Motors

During the time in question, German was primarily a BMW
dealer. Respondents called Henry Schmitt, now president of
German, but in 1989, vice president, service manager and gen-
eral manager. According to Schmitt, prior to 1989, German had
not directly negotiated with the Unions; instead German
adopted contracts which had been negotiated by others. Schmitt
further related that German had collective-bargaining relation-
ships with the three unions going back several years. Under the
leadership of Henry Schmitt’s father, Dieter Schmitt, who
passed away in 1992, German apparently had generally satis-
factory relationships with its unions prior to 1989. However, in
early 1989, and perhaps earlier while his father was becoming
increasingly incapacitated due to illness, Henry Schmitt came
to believe that his father’s methods of managing the business,
while perhaps producing harmony in the workplace, were old
fashioned and not calculated to improve the diminishing profits
of German. Accordingly, Henry Schmitt decided that for the
first time German would negotiate directly with its Unions in
1989 and seek changes in the labor agreements.

Like Hansen, Schmitt canvassed by phone and in person, a
number of local auto dealers including other BMW dealers and
competing dealers with models designed for the same niche as
BMW. This would include European Motors selling Mercedes
and British Motors selling Jaguars. As a result of this process,

7 A “cafeteria plan,” is to be contrasted with a flexible benefits plan.
Under the former, an employee is allotted a certain sum by the em-
ployer and the employee may spend it to pay for certain available bene-
fits such as child care, for example.

¥ During the hearing, many references were made to Gene Adams &
Associates, who is or was to be the administrator of the 401K plan and
to Larry Lipman, who was to be the administrator of the flexible bene-
fits plan. On June 1, a meeting was held with Lipman to discuss the
proposed plan. Eventually, Lipman refused to perform his job as ad-
ministrator though he had received fees from representatives of the
Respondents (R. Exh. 53). Neither Lipman nor Adams testified in this
case and I make no finding as to why Lipman resigned his job. He was
replaced by Gene Adams & Associates who had recommended Lipman
in the first place.

Schmitt, like Hansen, came to certain conclusions as to what
German’s proposals should contain.

As to flat rate, German proposed a modified version to the
Machinists and Painters; that is, German’s proposals contained
a minimal guaranteed hourly wage. As to health insurance,
German again made somewhat different proposals from Royal.
It offered Kaiser HMO as had been offered under the 1986—
1989 agreement, but without the “middlemen,” i.e., without the
Union, so that German’s costs were lower. Most eligible em-
ployees had selected Kaiser but for those who wanted a differ-
ent option, German offered in 1989, as it had before, a Blue
Cross plan. Under the old agreements, German had paid for
dependent health care. Under its final 1989 proposals, German
continued to pay for dependent health care. Finally German
proposed establishment of a flexible benefits plan with first
Lipman and then Gene Adams & Assocs. as administrators, and
offering essentially the same benefits as Royal was offering.

As to employees retirement, German proposed ending its
participation in the Unions’ pensions plans. In their place,
German proposed a 401K plan much like what Royal had pro-
posed, except that German offered to pay 25 cents for every
dollar deposited by employees up to a certain limit. This
roughly cut German’s costs in half compared to the Unions’
pension plans. German also proposed establishing a profit-
sharing plan without committing itself to any specific amount
or percentage of profits to be deposited to employee accounts.

c. San Francisco Honda

In 1937, the father of Honda’s current owner opened an auto
dealership in San Francisco. In 1945, Respondents’ witness
Roger Boas, joined his father as part owner of the dealership.
Virtually from the beginning, Honda had been party to collec-
tive-bargaining agreements with the Machinists and Team-
sters.” At some point, during the years, the dealership began to
sell Honda automobiles and is currently the only Honda dealer
in San Francisco.

During the 1970s and most of the 1980s, Boas did not par-
ticipate in the day-to-day affairs of Honda. During all or part of
this period, Boas engaged in public service for the city of San
Francisco.

In formulating Honda’s initial proposals, Boas followed the
pattern established by Hansen and Schmitt, and canvassed other
dealers to uncover current trends. As a result of this and other
information which came to Boas’ attention, Boas decided to
include flat rate as a major part of his wage offer. As to health
plan coverage, Boas planned no major changes from the Un-
ions’ plan. However, as to the retirement plans, Boas did desire
major changes.

Boas testified that prior to formulating his initial proposals,
he contacted Wyatt & Co., an actuarial firm. At Boas’ request,
Wyatt supposedly compared the Unions’ pension plans to the
retirement plan already established for Honda’s nonunion em-
ployees. According to Boas, Wyatt found not only that the
Honda pension plan was far superior to the two union plans, but
incredibly, the former cost about $100 per person, while the
latter cost about $250 per person.'® After this alleged informa-
tion was conveyed to Boas, he directed that the Honda pension

° Honda has no collective-bargaining relationship with the Painters.

' Despite this testimony, Honda negotiators told the union represen-
tatives that if any Honda bargaining unit employee was disadvantaged
by the Honda pension plan, the person would be made whole.
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plan be proposed to the Unions as a substitute for the Unions’
plans.

On June 20, Boas hired William Boggs as his new general
manager. Like Boas, Boggs testified for Respondents and re-
lated that when hired, he brought on board about 22 years of
experience in the automobile dealership business. In order to
give Boggs time to familiarize himself with the issues in and
status of negotiations, Boas sought and received an extension in
the two collective-bargaining agreements set to expire in about
10 days. In addition Boas requested through his attorneys a
hiatus in bargaining while Boggs studied the issues. The Un-
ions granted this request.

As I will recite below in greater detail, when bargaining re-
sumed, Honda withdrew its flat-rate proposal, because, accord-
ing to Boggs, “we were on a collision course and I wanted to
avoid the collision” (Tr. p. 5180).""

d. Robert Hulteng

As noted above, Hulteng was lead negotiator, lead trial coun-
sel and major witness at hearing. With the Littler firm since
1976, Hulteng had participated on the management side in
close to 100 separate series of negotiations, of which about 30
to 40 sets have involved the automotive industry. Hulteng be-
gan to represent auto dealers in 1986 and eventually repre-
sented about 15 auto dealers, many of whom were those can-
vassed by the three Respondent representatives referred to
above. During the course of these prior auto dealer negotiations
involving many of the same issues found in the instant case,
such as flat rate, Hulteng dealt with the same Unions, and all or
most of the same union attorneys and business agents found in
the instant case.

According to Hulteng, based on his experience as a negotia-
tor for auto dealers, flat rate for employees doing mechanical
repairs, including body work, is no longer the wave of the fu-
ture, but is currently essential for the highly competitive auto-
mobile dealership doing repairs and maintenance. To this end,
Hulteng conferred with his clients and assisted in formulation
of proposals and bargaining strategy. The latter included
Hulteng’s attempt at every opportunity to achieve coordinated
bargaining, as he had in 1986 while representing European
Motors, San Francisco Auto Center, and Van Ness Auto Plaza,
all San Francisco auto dealers in bargaining with the same un-
ions as here. Coordinated bargaining, Hulteng opined, means
more than one dealer at the table making and receiving propos-
als and engaging in discussions simultaneously with one or
more unions.'” In the present case, the Unions generally re-
sisted the concept of coordinated bargaining, and Hulteng, with
limited exceptions, was unable to bargain on a coordinated
basis.

" In my summary of the bargaining sessions below, I will discuss
other issues facing the parties in addition to the three mentioned above.

12 As explained in I Morris, The Developing Labor Law, 666667
(2d Ed. 1983), coordinated bargaining is more technically defined as
follows:

The terms “coalition” or “coordinated” bargaining are often used in-
terchangeably, although there is logical difference between the terms
which corresponds to the intent and nature of the mutual bargaining
activity. “Coordinated” bargaining connotes communication and ac-
commodation among different bargaining agents but independent deci-
sion making in separate bargaining processes. Such activity is therefore
not illegal as such. “Coalition” bargaining, on the other hand, implies a
de facto merger of bargaining units, or an effort to achieve that end.

e. Burton Boltuch

An attorney since 1976, Burton Boltuch was the chief nego-
tiator for the Machinists and Teamsters. Like Hulteng, Boltuch
had extensive experience in the auto dealership business, except
Boltuch represented labor unions. More specifically, prior to
the instant negotiations, Boltuch represented various Machinists
and Teamsters locals and to a lesser extent, Painters locals in
the automotive industry. Some of the 1986 bargaining referred
to above pitted Boltuch against Hulteng, so when the current
negotiators began, each was familiar with the other. In the
spring of 1989 when bargaining commenced, Boltuch was a
principal in a law firm with a partner named Jonathan Siegel
and an associate named Pamela Allen. Both Siegel and Allen
did some bargaining on behalf of the Machinists and Teamsters
unions in the present case, but only Allen testified. Boltuch’s
former law firm dissolved long before the hearing began.

In the instant case, Boltuch represented all three unions as
negotiations began. At some point in May or June, Boltuch
ceased to represent the Painters. He was replaced first by the
Painters business representative, and General Counsel’s wit-
ness, Mark Van Zevern. In late June, Attorney David Rosenfeld
also a General Counsel’s witness took over for the Painters.

As noted above, Boltuch prepared his own set of bargaining
notes, as he negotiated with the dealers. Although Boltuch was
frequently assisted during bargaining by one or more union
business representatives or by worker committees from the
various dealerships, Boltuch was apparently the only one who
took notes on the union side.

Boltuch had a peculiar trait in his negotiating style. As will
be recited below, from time to time, when he felt provoked by
his opponents, he would react with racial, sexual, or profane
remarks all directed to one of his opposite number.

2. Bargaining sessions—Royal

The bargaining got underway not with a meeting, but with an
April 28 phone call between Hulteng and Boltuch to discuss
format and other details. Among other matters discussed was
Hulteng’s desire for coordinated bargaining and Boltuch’s ob-
jection to it. Boltuch noted that each union had separate con-
tracts, indeed the Teamsters had two contracts with each
dealer—one for parts and one for service employees. In addi-
tion, Boltuch stated that each contract involved different classi-
fication of employees, with different needs and concerns. De-
spite the parties inability to agree on a format, they did never-
theless agree on a date for the first meeting of negotiators, May
S5—at Hulteng’s office.

In a confirming letter sent on April 28, Boltuch wrote as fol-
lows:

Robert Hulteng

Littler, Mendelson, Fastiff & Tichy
650 California St., 20th FI.

San Francisco, CA 94108-2693

Re: San Francisco Honda, German Motors;
Royal Volvo

Dear Mr. Hulteng:

I am writing to confirm that there will be negotiations
on May 5, 1989 at 4:00 p.m. at your office for each of the
above three dealerships with Painters Local 1176, Team-
sters Local 665, and Machinists Lodge 1414, District
Lodge 190. While this opening negotiation session is be-
ing held with all three dealerships and all the Unions at
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one time, we are not agreeing that future negotiations will
be held on any type of coordinated basis.

It is my understanding that representatives of the deal-
erships will be present on May 5.

It is my further understanding that you will have avail-
able on May 5 the opening proposals of each of the dealer-
ships for each of the Unions. We are attempting to have
the initial proposals of each of the Unions for each of the
dealerships by May 5, but I cannot promise you that this
will be completed.

Thank you.

Very truly yours,

/s/ Burton F. Boltuch
Burton F. Boltuch
[R. Exh. C-20]

bargaining unit for which Royal Motors has allegedly re-
ceived the objective evidence. As you are hopefully aware,
Royal Motors is party to two separate collective bargain-
ing agreements with Teamsters Local 665.

Since your letter is vague and ambiguous and since
Local 665 doubts that Royal Motors has received un-
tainted objective evidence with respect to either collective
bargaining unit, Local 665 is prepared and will be ready
and willing to bargain in good faith at the negotiation ses-
sion scheduled for May 5, 1989 at 4:00 p.m. with Robert
Hulteng concerning Royal Motors.

Very truly yours,

/s/ Burton F. Boltuch

Burton F. Boltuch
[R. Exh. C-24]

On the same date, Scott Rechtschaffen, an attorney for the

. A On May 4, a day before the first meeting of the negotiators,
Littler firm, and Respondents’ witness, wrote to Boltuch as

Rechtschaffen answered Boltuch:

follows:
) . Burton F. Boltuch, Esq.
Burton F. Boltuch, Esq. David Powell, President Boltuch & Siegel
Boltuch & Siegel Teamsters Local 665 1330 Broadway, Suite 1326
1330 Broadway, Suite 1326 6540 Mission Street Oakland. CA 9 4’612
Oakland, CA 94612 Daly City, CA 94014 ’

Re: Royal Motors

Dear Mr. Boltuch and Mr. Powell:

I am writing you at the request of Royal Motors. The
purpose of this letter is to inform you that Royal Motors
has received objective evidence that a majority of the em-
ployees in the collective bargaining unit represented by
Teamsters Local 665 no longer wish to be represented by
this Union. Based on this objective evidence, Royal Mo-
tors doubts in good faith that the Union continues to repre-
sent the unit employees. Accordingly, by this letter, I have
been authorized by Royal Motors to withdraw recognition
of Teamsters Local 665 as the representative of any of the
employees of the dealership. The Company will, of course,
continue to honor the existing Collective Bargaining
Agreement until its expiration date. However, the Com-
pany will not be bargaining further with the Union for a
new contract.

Very truly yours,
Scott D. Rechtschaffen

[R. Exh. C-22]

Boltuch immediately replied to Rechtschaffen’s letter as fol-
lows:

Scott D. Rechtschaften

Littler, Mendelson, Fastiff & Tichy
650 California Street, 20th Floor
San Francisco, CA 94108

Re: Royal Motors
Dear Mr. Rechtschaffen:

I am in receipt of a hand delivered letter from your of-
fice dated April 28, 1989 regarding Royal Motors inform-
ing me that Royal Motors has “received objective evi-
dence that a majority of the employees in the collective
bargaining agreement represented by Teamsters Local 665
no longer wish to be represented by this Union.” Your let-
ter is vague and ambiguous as to the type of objective evi-
dence received and is totally unclear as to the collective

Re: Royal Motors
Dear Mr. Boltuch:

I have received your letter dated May 1, 1989, in
which you stated that my letter to you, of April 28, 1989,
is “vague and ambiguous.” In my letter I informed you
that Royal Motors had received objective evidence “that a
majority of the employees in the collective bargaining unit
represented by Teamsters Local 665 no longer wished to
be represented by this Union.”

I do not know what you mean by vague and ambigu-
ous. While it is true, as you note, that there are two sepa-
rate collective bargaining agreements—one for parts em-
ployees and one for service employees—Royal Motors has
only one unit which was represented by Teamsters Local
665. As you are well aware, the Employer bargained with
your Union for the Parts and Service employees collec-
tively, the Parts and Service employees have been treated
as one unit and the fact that there have been two separate
collective bargaining agreements—at a few dealerships
but certainly not at all—in no way evidence that there are
two separate bargaining units.

As I informed you, the Company will not be entering
into negotiations for a new contract with your Union for
any of the employees formerly represented by your Union
based on the objective evidence which the employer has
received.

Very truly yours,

/s/ Scott Rechtschaffen
Scott D. Rechtschaffen
R. Exh. C-26]

a. May 5

When the parties gathered for the first bargaining session,
Hulteng presented initial proposals for Royal/Machinists (R.
Exh. P-56), Royal/Painters (R. Exh. P-74), German/-Machinists
(R. Exh. P-1), German/Painters (R. Exh. P-24), and Honda/
Machinists (R. Exh. P-32). No Teamsters proposals were pre-
sented because in the case of German and Honda, they had not
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yet been prepared, and in the case of Royal, the employer was
refusing to recognize the Union. No union proposals were pre-
sented because they were not yet prepared. Hulteng stated he
hoped to have Teamsters proposals from German and Honda
within a week.

As to Royal/Machinists, Boltuch stated, with application to
German and Honda as well, that the Machinists considered flat
rate to be the principal issue and would be willing to bargain
over it, if the Respondents removed all the other “crap” off the
table.

As to Honda/Machinists, there was brief discussion of a
cafeteria plan proposed by Honda, but then Hulteng orally de-
leted this proposal. Here again, Boltuch admonished Hulteng
that the Unions desired to get down to the “nutcutting,” and
bargain with respect to flat rate so long as Respondents take all
the other “garbage” off the table.

Among the proposals advanced by Respondents and charac-
terized by Boltuch as “garbage” or “crap” were lengthening the
probationary time for new employees from 60 to 120 days,
permitting the employer to have some input in the selection of
the Machinists’ shop steward, limitations of $10,000 on stolen
tools or tools destroyed by fire, discharge for lack of efficiency
or for excessive comebacks, with uncertainty over when the
discharge could be grieved, abolishing apprentices, and changes
in health and welfare plan and pension plan as previously de-
scribed.

Before adjourning, Boltuch requested a copy of the British
Motors implemented agreement which Respondents had indi-
cated was to be a major source for the proposals in the present
case. Hulteng subsequently provided the document, and in the
same letter transmitting the British Motors document, Hulteng
restated what he had first mentioned on May 5 at the bargaining
session: a request to the Unions to have “any and all” informa-
tion requests submitted to Respondents at the earliest opportu-
nity, but hopefully, Hulteng added, not later than the next bar-
gaining session scheduled for May 15 (R. Exh. C-27).

Hulteng testified that he intended to press the Unions for
their information requests, because in Hulteng’s prior bargain-
ing experience with the same Unions, union representatives had
deliberately delayed making information requests so as to pre-
clude the parties from arriving at impasse. On May 19, Boltuch
wrote to Hulteng a letter expressing annoyance at any sugges-
tion the Unions’ would deliberately delay submitting informa-
tion requests (R. Exh. C-30).

The time spent at this first session was approximately 2
hours of which approximately 60 minutes was spent in caucus.

On May 11, Hulteng submitted from German and Honda, the
first contract proposals to the Teamsters (R. Exhs. C-28, C-29,
P-10, P-17, P-42, P-49). As previously noted, no Teamsters
proposals were submitted from Royal at this time.

After Boltuch examined Royal’s first proposal, he prepared a
document titled “Takeaways” in which he critically reviewed
Royal’s proposal section by section (GC Exh. 30). For exam-
ple, Boltuch noted that Royal was seeking to double the proba-
tionary period to 120 days and to forfeit employee seniority
after layoffs of 60 days or longer, to prohibit the union business
representative form visiting the shop to hold discussions with
employees, to have the option to discharge employees for lack
of efficiency, to include a most-favored-nations®® clause, to

13 A “Most Favored Nations™ clause means that if the Machinists ne-
gotiates a provision in a contract with a different dealer which is more

change the Unions’ pension and health and welfare plans to
employer’s plans, and of course, to pay employees under the
flat-rate system.

b. May 18 (Royal/Machinists)™

On this date, the parties met at the Federal Mediation &
Conciliation Service (FMCS) offices in San Francisco, al-
though no mediator was then involved. Boltuch represented the
Machinists and Rechtschaffen represented Royal for most of
the day. The second portion of the session was devoted to
Royal/Teamsters.

The meeting began by Rechtschaffen requesting coordinated
bargaining, but Boltuch refusing unless the parties could sit at
separate tables. Then the parties exchanged proposals: Royal
provided a second proposal (GC Exh. 42) and the Machinists
provided its first proposal (GC Exh. 31). Under the latter, Bol-
tuch’s proposal included increases in hourly wages, in pension
contributions, in vacation (after 15 years of employment) and to
delete all bonus and incentive programs from the contract.
Royal’s second proposal made minor changes to the first.

Among the subjects discussed was the MFN clause which
Boltuch objected to as a restriction on the Machinists ability to
engage in meaningful bargaining with other dealers.

Then the parties turned to Royal’s proposed health and wel-
fare plan and the flexible benefits plan. Boltuch requested in-
formation on the plan itself and its costs. Rechtschaffen ten-
dered brochures on the plan and recommended that Boltuch
attend the June 1 meeting with Lipman for additional informa-
tion.

One of the health insurance plans being offered by Royal
was sponsored by the Northern California Motor Car Dealers
Assn. (NCMCDA). Its administrator, Snow, who never testi-
fied, allegedly confirmed to Boltuch sometime before June 1,
that this plan had financial difficulties and intended to reduce
benefits.

This meeting ended about 6 p.m. Due to scheduling conflicts
it was to be almost 3 weeks before the parties met again.'®

c. June 7 (Royal/Machinists)

This meeting began in the morning hours with Hulteng ten-
dering Royal’s “fourth” proposal (R. Exh. P-59) which was
really its third. The parties were meeting at Boltuch’s law of-
fices in Oakland.

Hulteng represented that Royal’s proposal contained both
new items and other items which the Machinists had allegedly
agreed to in other negotiations with other dealers. Among the
changes contained in Royal’s fourth proposal was reinstatement
of apprentice coverage, the old union-security provisions ex-
cept that new employees would be required to join the union
after 90 days; change in probation period to be 90 days and
subject to further extension by agreement; employees to be paid
for mandatory service meetings; new language offered regard-

beneficial to that dealer than what Royal has, Royal wants the same
provision.

" The next bargaining session was set for May 15, involving
Honda/Machinists. However, I will vary the chronological order to
present the evidence involving each separate Respondent, beginning
with Royal.

!5 As will be noted below, Boltuch made certain proposals or coun-
terproposals during the German/Machinists negotiations which he
applied to Royal as well.
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ing grievances; small increase in the wage offer and deletion of
MEN clause.

To all of this, Boltuch made an information request regard-
ing tool insurance. Then Boltuch requested as he had before, to
remove other “takeaways” off the table, so the parties could
focus on flat rate. As an inducement to remove other issues
from the table, Boltuch offered to participate in coordinated
bargaining. Boltuch then made a counteroffer to impose union-
security on new employees within 30 days, continue union
health and welfare and union pension plans and apprentice
training funds with certain dollar caps. Boltuch added that the
term of a new contract should be three years and probation and
seniority issues could be negotiated later.

After caucus, Hulteng rejected Boltuch’s counteroffer. A
Machinists official named Martin who did not testify then made
some disparaging comments regarding flat rate. Another Ma-
chinists official named Cook who did not testify asked Hulteng
if Royal had “costed out” its proposals, but apparently Royal
had not formally done so.

The parties discussed flat rate at length with Royal Supervi-
sor Chavez touting its inherent efficiency and explaining in
detail how it would work. Boltuch asked how employees were
to be disciplined for poor efficiency. This issue was not fully
resolved, but for those employees working at over 115 percent
of efficiency, Royal proposed that they be paid a bonus.

To many of the questions raised by Boltuch and union offi-
cials over flat rate, Hulteng expressed annoyance, saying they
knew for 5 years that flat rate was coming. To this Boltuch
responded, “F**K YOU!” Martin said flat rate was a method
for the dealers to screw consumers by lying to them and by
cheating them. Accusations of union-busting were made. When
all was said and done, it was clear that union representatives
had made statements indicating unyielding opposition to flat
rate.

During this session, Drysdale, was present as a law clerk
whose sole function was to take notes of what participants said.
At one point after Hulteng said the union benefit plans were too
expensive but that he didn’t know the costs of Royal’s pro-
posed plans, Boltuch made the following statement while look-
ing directly at Drysdale, the only African-American present:

The employees are tired of being treated like slaves, like sec-
ond-class citizens, like niggers . . . employees were not going
to be treated like scum and second-class citizens. . . .
[Tr.p.977.]"¢

d. June 21 (Royal/Machinists)

On this date about 1:30 p.m., the parties met at the FMCS,
but did not engage in bargaining. Instead each side met with
Commissioner Jacobsen in an attempt to resolve issues.'’
Jacobsen, who did not testify, tendered to Boltuch a fifth Royal
proposal (R. Exh. P-60). Appended to this proposal, according

' To be charitable to Boltuch, I have recited the version supplied by
Boltuch himself which is bad enough. According to Hulteng, Boltuch
said, “We ain’t fucking niggers”! After repeating that several times,
Boltuch went to Drysdale and said, “Write that down!” Drysdale re-
mained speechless in the face of this inexcusable affront. The meeting
adjourned about 1:30 p.m.

'7 Boltuch had first contacted Jacobsen by letter on June 12 with ref-
erence to negotiations with all three dealers (R. Exh. C-38). Hulteng
subsequently wrote that while he was willing to meet with Jacobsen, he
was reluctant to trade a potential bargaining opportunity for the meeting
(R. Exh. C-43).

to Boltuch was a two- to three-page handwritten addendum
prepared by Hulteng about 3:30 p.m., which said in part, “The
Employers do not foresee any further changes in position in
their proposals to Machinists Lodge 1305. However, the Em-
ployers are willing to meet upon request, at any time over the
next seven days night or day, weekday or weekend.” (GC Exh.
34.) One of the changes proposed by Royal related to section
10, which made any disputes, complaints or disagreements
relating to the employment relationship between employees, the
Union and the Employer subject to the grievance procedure.

e. June 27 (Royal/Machinists)

Prior to this bargaining session beginning, Hulteng prepared
Royal’s final proposal dated June 22 (R. Exh. P-61) which
incorporated the handwritten terms referred to above. It was
conveyed to the Machinists prior to the June 27 meeting.

This meeting, held at the FMCS, began about 10 a.m. and
lasted for approximately 7 hours. Instead of Boltuch, Allen
represented the Machinists, along with Nick Shmatovich, a
Machinists business representative who testified for the General
Counsel. Hulteng represented Royal for a while, then left and
was replaced by Franklin. Hulteng began by asserting that
Royal had complied with all information requests then pending,
a statement which Allen did not challenge. Hulteng also an-
nounced that Royal was at final position, but requested Allen to
make further proposals, if she had any. None were made but
Allen discussed a number of topics with Hulteng and later with
Franklin, after Hulteng left.

Royal provided information on its contributions to the preex-
isting 401K plan in place for nonunit employees. Hulteng reit-
erated that Royal was not bound to make any deposits to em-
ployees 401K plan, as any such deposit depended on Royal’s
earnings.

Other subjects discussed included a new employee probation
period, Royal’s option to assign employees to Saturday work
for straight time, compulsory attendance at employee meetings,
and Royal’s proposed 90-day cap for any backpay awarded by
an arbitrator. As to flat rate, Allen questioned how to make the
dispatch procedure fair and equitable. Hulteng rejected any
suggestion that the process was subject to grievance.

As to the health and welfare plan, Royal was proposing Kai-
ser HMO as an alternative to the union plan, with employees
paying for their own dependent coverage. Royal had rejected an
8-hour guarantee for the Machinists. Royal also proposed to
tighten safety procedures with potential discipline for employ-
ees who failed to comply with safety standards and compulsory
attendance at safety meetings. The parties did agree on a
method of compensating mechanics for their attendance at
these meetings.

On June 28, Royal prepared a second final proposal (R. Exh.
P-62) which incorporated the limited agreements reached the
day before such as on the selection of an arbitrator (if no
agreement, selected from a list from the American Arbitration
Assn.) and with respect to increasing the cap on tool insurance
from $15,000 limit to $25,000 limit.

f- June 30 (Royal/Machinists)

At this meeting at the Littler office, Franklin and Lawrence
Peikes represented Royal and Boltuch represented the Machin-
ists. Peikes, now an attorney with a law firm in Connecticut,
testified as a Respondent witness. The meeting started about 2
p-m. and ended shortly after 7 p.m.
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Again, much of the meeting was devoted to discussing flat
rate. Franklin stated that on June 7, Mike Day, the highest Ma-
chinists official to participate in negotiations had said that the
Machinists would never accept flat rate. Boltuch denied that
Day ever made such a statement and I note that Day never testi-
fied in this case. Boltuch said at the meeting he was willing to
bargain over flat rate, but that he was concerned over the fair-
ness of the dispatching of jobs. More specifically, after a cau-
cus, Boltuch stated he would sign a contract with flat rate if the
following issues could be resolved: comebacks, [initial] time
allotments; compensation levels, possible hourly [wage] op-
tions, and nondiscriminatory dispatch (Tr. p. 1015). (None of
these issues was resolved then or at any other time.) Franklin
replied that lack of efficiency was not grievable.

Before adjourning, Franklin told Boltuch that the new
administrator for Royal’s flexible benefit plan was Gene
Adams, who was to replace the departed Lipman. Franklin
offered to meet for further negotiations on July 1 and 2, but
Boltuch said he had arranged to spend time with his family on
those days. Accordingly, the parties agreed to meet on July 3.

g. July 3 (Royal/Machinists)

This session was held at the Littler office and began about 10
a.m. and ended about 6:30 p. m. Hulteng represented Royal in
the morning, Peikes in the afternoon and Franklin in the eve-
ning. When not acting as chief spokesperson, the three attor-
neys frequently were otherwise present. Boltuch represented
the Machinists throughout the meeting. By all accounts, this
meeting was bitter, strident, and nonproductive.

All agree that Royal produced its third final proposal (R.
Exh. P-63).'"® However, there is much controversy over a
handwritten proposal allegedly produced by Boltuch on this
day via Jacobsen as each side was in separate caucus rooms.
According to Boltuch, he wrote out this two-page document
captioned, “Union Partial Offer On Flat Rate” (GC Exh. 35)
and gave it to Jacobsen. The “offer” talks of the Employer’s
subscribing to the principle of fair and impartial dispatching.
To resolve disputes of flat rate time allocations, Boltuch pro-
posed a committee to be composed of two representatives des-
ignated by the Union and one representative designated by the
Employer, or, if the above was not acceptable, some other final
and binding mechanism.

Both Hulteng and Peikes testified that they never saw this
document before trial preparation began, and certainly, they
testified, it was never tendered to them by Jacobsen. I find suf-
ficient evidence from the bargaining notes to show that Royal’s
representatives received (GC Exh. 35). For example, Boltuch’s
notes reflect his statement to Peikes with reference to a “flat
rate” proposal given to Royal through Jacobsen (Tr. p. 1049).
Drysdale’s notes (CP Exh. 8) also recite a reference to Boltuch
saying across the table, that he had given Royal a proposal
through Jacobsen (Tr. p. A3031-32). The Drysdale notes and
the reference noted above were shown to and acknowledged by
Peikes on cross-examination.

The July 3 session was also marked by one or more caucuses
followed by meetings between the parties. On more than one
occasion Hulteng said Royal was at final position and did not
foresee further movement. After a time, Boltuch said to
Jacobsen, “I can’t take his [Hulteng’s] fucking arrogance. Get

'® This final proposal made no changes in basic concepts, but did
make some minor changes.

him out of here.” This led to the parties seeking separate rooms
to cool off and to plan additional strategy. At another time in
the day, Boltuch said to Hulteng repeatedly, “Fuck You! Fuck
You!”

On July 5, Hulteng wrote to Boltuch a letter which reads as
follows:

Burton F. Boltuch, Esq.
Boltuch & Siegel

1330 Broadway, Suite 1326
Oakland, CA 94612

Re: Negotiations Between Machinists Lodge
1305 and Royal Motors

Dear Mr. Boltuch:

I am writing to provide you with official notice that
Royal Motors has today implemented new terms and con-
ditions of employment for employees represented by Ma-
chinists Lodge 1305. The implementation of new terms
and conditions of employment is pursuant to the notifica-
tion you previously received from me, and follows the
economic action taken by Royal Motors on July 3, 1989.

As of the beginning of the workday today, all terms of
the Employer’s final offer to Machinists Lodge 1305 were
implemented, with the following exceptions: Section 2
(Union Security), Section 10 (Grievance Procedure), Sec-
tions 10.1 and 10.2 (Productivity and Quality), provisions
of Section 13 dealing with dispatchers, provisions of Sec-
tion 14 dealing with the flexible benefit plan, and Section
24 (Contract Expiration).

As we stated at the conclusion of our meeting on July
3, the Employer sees no purpose in further meetings at this
time. If the Union believes at some point in the future that
a meeting would be productive, please contact Commis-
sioner Jacobsen of the FMCS.

Very truly yours,
I/s/ Robert G. Hulteng
Robert G. Hulteng

[R. Exh. C-69]

On July 6, Boltuch wrote back to Hulteng asking for a copy of
the final offer which was implemented. As to those sections of
the final offer which were not implemented, Boltuch asked for
an explanation. Finally, Boltuch asked that additional negotia-
tions for Royal/Machinists be scheduled (R. Exh. C-77).

On July 14, Mike Cook, a Machinists business representative
wrote a form letter to all Royal Machinists unit employees
criticizing the implemented offer including flat rate and other
terms and conditions. Cook’s letter concluded with a prediction
of “an economic disaster with this Employer,” unless the union
is able to turn matters around (R. Exh. 10).

h. May 18 (Royal/Teamsters)

After spending time discussing issues relating to
Royal/Machinists, the parties turned their attention to
Royal/Teamsters. With respect to Royal’s refusal to recognize
and bargain with the Teamsters, Rechtschaffen claimed rather
than two separate units with separate bargaining agreements,
which had been the case in the past (see 1986-1989
Royal/Teamsters Service, parts agreements, GC Exhs. 27, 28),
there now existed one overall unit. To Boltuch’s request for
evidence in support of this unit, Rechtschaffen promised said
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evidence “in due time” (Tr. p. 807). As matters turned out,
Boltuch would not have to wait long.

Close to 5 p.m. on May 18, Hulteng entered the bargaining
and replaced Rechtschaffen as spokesman. Hulteng then stated
Royal would be willing to bargain for Royal/-Teamsters (ser-
vice) but not for (parts).'” Hulteng tendered a proposal labeled
Employer’s Second Proposal (R. Exh. P-65). Boltuch protested
that he had never received Royal/-Teamsters first proposal, so
Hulteng requested Boltuch to change the proposal to Royal’s
First. In response to Boltuch’s question as to how the proposals
differed from Teamsters proposals tendered by German and
Honda, Hulteng responded, wages, retirement (profit/sharing),
health and welfare, jury duty, and physical examinations.

After only about an hour of discussion, Boltuch offered to
continue the meeting but Hulteng noted that he had been told
the FMCS building closed at 6 p.m. and the parties would have
to cease meeting and leave the building. Before adjourning for
the evening, the parties agreed on May 31 for the next
Royal/Teamsters meeting.

i. May 31 (Royal/Teamsters)

The parties convened at the Teamsters’ office about 9:30
a.m. and Boltuch began by requesting Royal to bargain with the
parts unit but Franklin, on behalf of Royal, refused. Instead,
Franklin presented a second proposal with minor changes in the
preamble and certain other changes taken from proposals made
to the Teamsters by German and Honda (R. Exh. P-65A).

After a 30-minute union caucus, Boltuch made an oral coun-
teroffer to Royal on behalf of Teamsters Service unit only. The
counteroffer was in the form of an Option A and Option B. As
to Option A, Boltuch agreed to the preamble, asked to reinstate
language requiring employees to join the Union and delete the
open shop language, proposed returning the probationary time
for new employees back to 60 days, and made numerous other
proposals, which yielded little if any agreement on wages,
health and welfare, and the like. As to Option B, Boltuch pro-
posed that the parties basically ignore other issues and concen-
trate on wages and retirement. Like Option A, this proposal was
not well received, as Royal said all issues were important to
them.

On June 1, Boltuch met with Lipman in a meeting referred to
above in footnote 8. By all accounts this meeting was tumultu-
ous and, according to Boltuch, resolved nothing, primarily be-
cause Boltuch had not received certain documents he had pre-
viously requested describing the health plan offered by Royal
and other employers. As noted above, shortly after the meeting,
Lipman resigned.

Jj. June 16 (Royal/Teamsters)

On this date Boltuch’s then law partner, Jonathan Siegel rep-
resented the Teamsters in Boltuch’s absence. Hulteng repre-
sented Royal. Shortly after bargaining began, Royal took a long
caucus. Upon returning, Hulteng stated that Royal was prepared
to recognize the Teamsters parts unit and commence bargaining
with it. Hulteng testified that Royal took this step “in response
to statements and concerns raised by Siegel, and in response to
his contention that Royal had unlawfully refused to bargain

" In his testimony, Hulteng explained Royal’s position: “it was May
18 where we had agreed to bargain on behalf of the service unit. We
did that because the Union contended there were two separate units.
And we said to the Union, rather than argue the point, we’ll just accept
your contention and bargain in the service unit.” (Tr. pp. 3636-3637).

with Local 665 with respect to the parts unit” and in response to
Siegel’s [unchallenged] representations “that he had evidence
that would show [that Royal’s refusal to bargain] was an
unlawful action.” (Tr. p. 3334-3335). On cross-examination,
Hulteng testified that Royal withheld recognition and bargain-
ing from the Teamsters parts unit due to a petition that Royal
had received from employees (Tr. p. 3746).

In refusing to credit Hulteng’s testimony here or that pro-
vided above in explanation for the belated recognition of the
Teamsters service unit, I note the following:

(1) Hulteng’s initial testimony of merely responding to
Siegel’s claim of illegal activity is belied by the Teamsters/-
parts proposal which had apparently been prepared ahead of
time (R. Exh. P-70).

(2) Hulteng’s linking of the failure to bargain with Team-
ster’s parts to an employee petition is not specifically reflected
in any document or prior statement of Royal.

(3) Hulteng was not in the business of following the orders
of opposing counsel.

In any event at this meeting, Royal presented its first parts
proposal (R. Exh. P-70) and its fourth service proposal (R. Exh.
P-67). Little actual bargaining occurred because, without ex-
planation, Hulteng stated he had to cut off bargaining for a
time, although he offered to resume bargaining later the same
afternoon or the following day. Siegel said he’d be in touch.

On June 21, the parties met at the FMCS, and Royal tendered
a second parts proposal (R. Exh. P-71). However, no formal
bargaining occurred as the parties met with a Federal mediator.

k. June 27 (Royal/Teamsters)

The parties met at Engineers and Scientists Hall with Littler
attorney and Respondent witness Joe Ryan as lead negotiator
for Royal and Boltuch representing the Teamsters. Ryan pre-
sented the Union with a third parts proposal (R. Exh. P-72).
Among the subjects discussed is where current parts employees
were to be slotted in Royal’s proposed commission plan which
was to be based on a percentage of Royal’s gross profit. Ryan
didn’t know the answer. Nor did Ryan know if any of Royal’s
journeymen would take a pay cut under Royal’s proposed
commission plan. As to Royal’s proposed profit-sharing, Ryan
explained that Royal was not committing itself to any particular
amount as its contribution. Ryan also explained to the Federal
mediator, Carpenter, that Royal wanted out of the Teamsters
retirement plan as it was too costly. Instead Royal wished to
propose a 401K plan where again Royal was not obligated to
make any particular contribution. As to Royal’s proposed
health plan, Boltuch objected to its description as a “non-
union” plan.?

Before adjourning, the parties executed an extension of the
Royal parts and service collective-bargaining agreements
through June 12 with an least one additional bargaining session
scheduled for July 10 (GC Exh. 29).

1. July 10 (Royal/Teamsters)

At this meeting in the Littler offices, Allen represented the
Teamsters in Boltuch’s absence. Rechtschaffen and Ryan rep-
resented Royal and presented the Teamsters with a fifth service
proposal (R. Exh. P-68). Between the hours of 9 a.m. and 2
p-m., the parties bargained with little progress.

 Royal representatives explained that this nomenclature meant that
the plan had formerly been offered to Royal’s nonbargaining unit em-
ployees.
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Much of the discussion dealt with wages. Under the prior
agreements, both parts and service employees had been paid a
straight hourly wage. Again the question of slotting came up as
employees were subject to transfer from an hourly wage to a
multilevel commission system under Royal’s proposal. Recht-
schaffen replied to Allen that the slotting of particular employ-
ees was within the employer’s discretion. However, according
to Royal executive Hansen, the Company would be guided by
the employees’ skill, experience, knowledge and productivity.
Once the slotting decision was made it would not be subject to
grievance and arbitration.

Under plan A or plan B proposed by Royal, employees might
remain as hourly employees or might be transferred to the
commission plan, again within the discretion of Royal. Royal
also proposed deleting the guaranteed work day and work
week.

By agreement, the bargaining session concluded at noon. Al-
len proposed that the contract be extended a second time
through the end of July. Allen added however that she was not
available for further bargaining until July 24. Royal representa-
tives refused to extend the contract, stating it would expire on
July 12.

m. July 24 (Royal/Teamsters)

At this final meeting between the parties, Boltuch repre-
sented the Teamsters and Franklin represented Royal for most
of the day. Hulteng arrived in late afternoon. The meeting be-
gan about 9:30 a.m. and lasted into the early evening. Franklin
presented, two final proposals to Boltuch, one for service (R.
Exh. P-69) and one for parts (R. Exh. P-73). During the bar-
gaining, Royal proposed a new wage offer for service employ-
ees to be followed by a wage freeze for the next 5 years, and
with the Union allowing Royal to pay over scale at its discre-
tion.

At one point, Boltuch offered to agree to Royal’s incentive
pay plan for parts if Royal agreed to the Teamsters’ position on
benefits. Boltuch also agreed to accept a 90-day probationary
period, if other issues could be resolved. Additional discussions
involved specific wage levels. After a late afternoon caucus,
Hulteng returned and accepted the Teamsters proposal that all
employees compensated under plan B incentives shall be enti-
tled to overtime compensation, under section 5 of the agree-
ment. Then Hulteng made a counterproposal to calculate over-
time on base wages only. Boltuch promised to consider that.
Royal accepted the Teamsters’ definition of gross profit.

Finally, the parties discussed a meeting coming up with
Royal’s pension expert Gene Adams which Boltuch or his rep-
resentative expected to attend.

The bargaining session ended shortly after 5 p.m. Before
leaving, Boltuch offered to cancel his vacation in order to con-
tinue bargaining with Royal. However, Hulteng noted that
Royal was at final position in its proposals and no further meet-
ings were scheduled.

The following day, July 25, Hulteng wrote two letters to Bol-
tuch: the first letter stated that Royal was “at final position on
all issues.” However, Hulteng suggested seven possible dates
for additional bargaining (R. Exh. C-139). Hours later, Hulteng
sent a second letter enclosing Royal’s final offer, revised to
incorporate changes made at the bargaining table on July 24.
Hulteng added that Royal did not foresee any additional move-
ment from this final proposal (R. Exh. C-140).

On July 31, Royal locked out its Parts and Service Depart-
ment employees, and on August 1, Hulteng sent a letter to Bol-
tuch which reads as follows:

Burton F. Boltuch, Esq.
Boltuch & Siegel

1330 Broadway, Suite 1326
Oakland, CA 94612

Re: Negotiations Between Royal
and Teamsters Local 665

Dear Mr. Boltuch:

I am writing to advise you that, effective with the
commencement of business today (August 1, 1989), Royal
Motors has implemented substantial portions of its final
offer to Teamsters Local 665. Royal Motors has imple-
mented all sections of the final offer, with the exception of
Section 3 of the Service proposal (Union Security), Sec-
tion 18 of the Parts and Service proposals (Grievance and
Arbitration), and Section 28 of the Parts proposal and Sec-
tion 30 of the Service proposal (Contract Term).

Royal Motors has implemented its final offer follow-
ing economic action taken on July 31, 1989, and given the
continued impasse in negotiations between the parties.

Motor Sales

Very truly yours,

/s/ Robert Hulteng

Robert G. Hulteng
[R. Exh. C-151a]*!

n. Conclusion of Royal negotiations

At volume 1, page 3, footnote 2 of the General Counsel’s
brief, the writer notes,

Because there is no complaint allegation concerning
the Respondent-Painters negotiations, there will be no dis-
cussion in the brief concerning those negotiations.

This appears to be a wise choice and I adopt it for this decision.
I should note, however, that there were negotiations which were
unsuccessful in reaching agreement with the Painters. On July
5, Hulteng sent notice to the Painters’ then attorney Rosenfeld
of implementation of Royal’s final offer to the Painters except
for union security, grievance procedure, adjustment board and
arbitration, expiration and revision, and the flexible benefit plan
(see R. Exh. C-59A, another unmarked letter which I have
marked next in order).

On July 12, Hulteng sent a letter to Boltuch stating that due
to objective evidence received by Royal indicating that the
Machinists no longer represent a majority of Royal bargaining
unit employees, the Employer was withdrawing recognition and
would not be engaging in further negotiations with the Machin-
ists (R. Exh. C-78).

None of the Unions’ involved in this case ever struck Royal
as a result of these negotiations.

3. Bargaining sessions (German)

As noted above, German distributed its first proposal at the
May 5 meeting. Like the proposal for Royal, it made drastic
changes from the 1986-1989 collective-bargaining agreement
(compare first German proposal, R. Exh. P-1 to 1986-1989
agreement, GC Exh. 33). It suffices to say that in most or all

2! Due to error, this letter was not marked with an appropriate exhibit
number. I have taken the liberty of marking it next in order.
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material respects, German sought the same changes as Royal,
including flat rate for its mechanics as well as an alternative
hourly wage schedule at German’s discretion and including
substituting new health and welfare and pension plans for the
Union’s plans. It also sought to add the same new sections as
did Royal, including potential discipline for lack of efficiency,
a management-rights clause, and MFN clause. As to shop stew-
ards, German proposed that it have some input in selection of
the Union’s shop steward and that the Union’s business repre-
sentative be required to give notice before visiting the work
place.

Subsequent to the meeting of May 5, Boltuch prepared a
document entitled “German Motors Takeaways, As Proposed
By the Employer on May 5, 1989” (GC Exh. 5). In this four
page document which was circulated to bargaining unit em-
ployees prior to the May 16 bargaining session, Boltuch criti-
cally analyzed German’s initial proposal.

a. May 16 (German/Machinists)

This meeting occurred at the Littler offices, and began about
12:30 p.m. Less than 2 hours later, the meeting came to a pre-
mature halt when Boltuch received an emergency phone call
from his wife reporting that a member of Boltuch’s family had
become seriously ill. Beside Boltuch for the Machinists,
Hulteng represented German and had representatives of Royal
and Honda present. Before he was required to leave, Boltuch
said he would bargain with German on a nonprecedent basis on
behalf of all unions. However, very little bargaining actually
occurred as the parties took a long caucus without knowing the
meeting would be much shorter than planned.

Hulteng did provide a second proposal just prior to the cau-
cus (R. Exh. P-2). Boltuch testified that he too presented a writ-
ten proposal, but the proposal is not in the record. Before ad-
journing, the parties agreed on May 25 as the next bargaining
session, but Hulteng was available for only half the day, not the
full day requested by Boltuch.

On May 24, Boltuch attended a meeting at the Littler law
firm where the unscheduled subject of the German/-Machinists
came up for discussion. Boltuch was told by German represen-
tatives that German was not proposing a cafeteria plan.

b. May 25 (German/Machinists)

On this date, the parties returned to the Littler offices. Bol-
tuch and J.B. Martin represented the Machinists and Hulteng
and Rechtschaffen represented German. Boltuch made two
separate counteroffers at this meeting which he characterized as
option 1 and option 2.

As to option 1, Boltuch first went over each section of Ger-
man’s May 16 proposal (R. Exh. P-2). Among the counterof-
fers, Boltuch agreed to a portion of Section 7 on tool insurance,
but not to the proposed $500 deductible nor to the $10,000 cap
on claims. In addition, Boltuch agreed that German could
schedule compulsory service instruction meetings, but then
asked if employees were to be paid for their time. Hulteng re-
plied that it was within the employer’s discretion. As to new
rules, Boltuch proposed language from the old contract, i.e.,
German had to give notice and bargain with the Union. As to
shop stewards, Boltuch rejected any right to employer input in
selection, but agreed to one steward per unit.

Boltuch went on to delete the Machinists request for two ad-
ditional holidays but then proposed to add a different one,
King’s birthday. Boltuch then proposed modifications of its

wage proposal: for increases of 1.50, 1.50, and 1.40 over 3
years.

The Machinists through Boltuch also made proposals on em-
ployee moonlighting, employee incentive (bonus) plan, retiree
health and welfare (continue current contribution of $18/month
with cap of $21/month), nondiscrimination language in con-
tract, and a 3-year term of the contract.

As to health insurance, Boltuch proposed that employees be
covered either under Kaiser HMO or Automotive Industries
plan (a Taft-Hartley plan). As to the pension plan, Boltuch
proposed that German continue its Taft-Hartley plan from the
old contract, but bargain with the Machinists to lower its con-
tributions.

Option 2 was made to all three dealers on a nonprecedent ba-
sis. As part of this proposal, Boltuch testified he was willing to
bargain with all three dealers on a coordinated basis over flat
rate. The bargaining was to be based on the British Motors
concept of flat rate, after all the “garbage and takeaways” were
removed from the table. As part of his option 2 proposal, Bol-
tuch requested that German continue its contributions to the
Automotive Industries fund (for health insurance) and to the
Taft-Hartley pension trust fund established under the old con-
tract.

After taking a caucus, Hulteng rejected or made counterpro-
posals to all of Boltuch’s counterproposals in option 1. Hulteng
also rejected Option 2 on behalf of all three dealers. After this
rejection, Boltuch withdrew his package offers and his condi-
tional offers to bargain with the dealers on a coordinated basis.
When Hulteng attempted to present counterproposals on behalf
of Royal and Honda as well as German, Boltuch stated he
would only accept counterproposals on behalf of German and if
Hulteng persisted in presenting counterproposals on behalf of
the other two dealers, Boltuch would walk out. Ultimately Bol-
tuch did just that without agreeing to a subsequent date for
German/Machinists (R. Exh. C-33, p. 2).

On May 31, Boltuch met with Franklin at the Littler firm re-
garding other negotiations. During the course of that meeting,
Franklin confirmed that neither German nor Honda was propos-
ing a flexible benefit plan, only Royal. After the meeting con-
cluded, Boltuch talked to Franklin regarding additional negoti-
ating dates for German/Machinists. Ultimately, June 14 was
agreed upon. Then before Boltuch left, Franklin gave him four
envelopes with Kaiser brochures inside. Although the material
in each envelope apparently was identical, Franklin was unable
to explain exactly from which employers the envelopes came
and to which Unions they were directed. Franklin took the en-
velopes back and promised to find out.

c. June 14 (German/Machinists)

The parties met about 10:30 a.m. at the Machinists Lodge
Hall in Oakland until shortly after 3 p.m. The location was
selected for Boltuch’s convenience as he had flown into the
Oakland Airport just that morning (Tr. p. 2480). Boltuch repre-
sented the Machinists and he was assisted by Mike Day, head
of Machinists District Lodge 190 and several other business
agents. Hulteng headed the German contingent which included
Schmitt.

According to Boltuch, he attempted to make oral proposals,
but Hulteng rejected this on the grounds that it was coming too
late. Hulteng denied making this statement and I credit his de-
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nial.? Hulteng did provide German’s third proposal (R. Exh. P-

3) which included a flexible benefit concept that Franklin had
previously said German would not be offering, and a 401K plan
instead of a pension or profit-sharing plan previously promised.

German’s proposal on wages for mechanics contained alter-
natives, either hourly or flat rate, and for service writers, hourly
or commission. When the parties discussed where the mechan-
ics would be slotted in German’s proposed 15 different levels,
Hulteng answered he didn’t have answers to those questions as
yet. Shmatovich did make oral proposals on behalf of the Ma-
chinists, in effect to return to the status quo, with increases in
hourly pay, more and better benefits, and an increase in pension
contributions.

As to Mike Day, he played a major role in the negotiations.
Boltuch testified he had Day there to rebut a claim by German
representatives that Day had said at some past negotiations that
the Machinists would never accept flat rate. Rather than rebut-
ting the description of Day’s past remarks, Boltuch’s testimony
about Day’s remarks at the June 14 meeting appeared to con-
firm the impression that the Machinists would never accept flat
rate. According to Boltuch, Day said across the table that he
was not in favor of flat rate which Day felt was a consumer rip
off. Moreover according to Boltuch, Day said the Machinists
were saying “no” to other major takeaways proposed by Ger-
man such as elimination of health and welfare and pension
plans.

According to Boltuch, Day further explained his view of flat
rate and German’s desire for same. In Day’s opinion, German
was not really interested in flat rate, but was trying to provoke a
labor dispute “to bust the union.” According to Hulteng, Day
also referred to a number of settlements which the Machinists
had reached recently with dealers in the neighboring commu-
nity of Contra Costa County. Day said none of these settle-
ments included flat rate because unit employees were not inter-
ested in flat rate. If German took flat rate off the table, Day
said, the Machinists would work to find cost savings in Ger-
man’s health insurance. In sum, Day concluded, that the Ma-
chinists was opposed to flat rate and was attempting to get state
legislation to ban the concept.

Another theme at this meeting was Boltuch’s personal attack
on Schmitt and his ethnic background. Boltuch said that Ger-
man’s proposals reminded him of 1930s Germany, with Hitler
and his Nazis. Still another theme was sounded by Boltuch and
Martin who made “wedge” comments about Henry Schmitt and
his seriously ill father, Dieter Schmitt. The latter had yielded
day-to-day management to Henry Schmitt by the time negotia-
tions had begun. Martin said Henry Schmitt was attempting to
dismantle what his father had built up over the years. Someone
else said, if Dieter Schmitt were present, he’d be ashamed of
what Henry Schmitt was trying to do.

Despite the rhetoric, some bargaining actually occurred.
German agreed to reinstate the union-security provision from
the old contract and eliminate its proposal for an open shop.
German also agreed to pay employees regular pay and over-
time, if applicable, for attendance at compulsory meetings. And

T have reviewed the notes of this meeting (R. Exh. N-21A, pgs.
419-424) and I am unable to find a report of Hulteng’s comment. For
the same reason, I also don’t believe Boltuch’s testimony that Hulteng
told Boltuch, Mike Day and a host of other Machinists business repre-
sentatives that as a result of German’s proposals, German would proba-
bly be going nonunion.

German withdrew its proposal to have a role in the selection of
the Union’s shop steward.

As the session ended, the parties had failed to engage in any
meaningful bargaining over flat rate, health and welfare or
pension plans. I find that if Day ever stated that he was willing
to bargain over flat rate, Hulteng could and did reasonably
place little value in Day’s alleged willingness to bargain.

d. June 21 (German/Machinists)

This meeting occurred at the FMCS with Commissioner
Jacobsen in attendance, apparently at the request of Boltuch.
Hulteng provided German’s fourth proposal with only minor
changes (R. Exh. P-4). At first, both sides were kept separated
by Jacobsen; later they were brought together. Hulteng pro-
vided to Jacobsen, a handwritten document referred to above in
the Royal/Machinists discussion, asserting that German was at
final position, and would not be moving (GC Exh. 34). The
mediator conveyed the document to Boltuch. Boltuch testified
that he told Jacobsen that under certain [unspecified] condi-
tions, the Machinists would be willing to bargain with German
over flat rate.

On June 22, Hulteng wrote to Boltuch enclosing a “final”
proposal dated June 22 (R. Exh. P-5) which according to
Hulteng’s letter, made several changes in [German’s] position,
based on concerns expressed by the Machinists through
Jacobsen (R. Exh. C-46). In the same letter, Hulteng gave writ-
ten notice of German’s, Royal’s and Honda’s intent to engage
in economic action, as required by the old contract, as prelude
to implementation of all Respondents’ final offers.

German’s final proposal on June 22 made minor changes in
the tool insurance deductible from $500 to $250, the rate of pay
for Sunday work, and one or two other areas of little conse-
quence.

e. June 28 (German/Machinists)

On this date, the parties returned to the FMSC for a mara-
thon 13-hour session which ended after midnight. At first,
Franklin represented German, with Hulteng arriving about 1:30
p-m. after several hours of negotiations had already occurred.
Boltuch, Shmatovich, and Cook represented the Machinists.
Jacobsen played a major role, meeting with both sides sepa-
rately and together.

In addition to bargaining over the usual topics, some other
subjects were discussed. For example, Boltuch requested in
writing that German and Royal not lock out employees on July
3 before implementing final proposals on July 5 (GC Exh. 6).
When Hulteng arrived, work rules were discussed. According
to Boltuch, some work rules desired by German were illegal
and therefore unacceptable. Boltuch also announced that Lip-
man had resigned as administrator of German’s [and Royal’s]
flexible benefit plan. After Franklin confirmed this information,
the parties discussed who would replace Lipman. Boltuch asked
several questions regarding the plan, such as what benefits it
would offer. During the hearing, Boltuch testified that at this
session, Hulteng stated he would not accept oral proposals or
oral counterproposals. Hulteng denied making any such state-
ment and I credit his denial. Any such statement by Hulteng
would have been immediately reported by Boltuch to the Fed-
eral mediator, but there is no evidence of any such report hav-
ing been made.

About 11 p.m., Hulteng proposed to recess for the evening
and to resume the following morning. Boltuch said he was not
available the next day. Then Shmatovich made an information
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request regarding the number and description of every tool
owned by German. Boltuch testified that this information was
necessary to assist the Machinists in understanding German’s
flat-rate proposal and to assist the Union in making a counterof-
fer. More specifically, the manuals to be used by German as-
sumed for purposes of giving time allotments for specific jobs,
that all necessary hand and power tools were available. So the
Machinists, according to Boltuch, merely wanted to see if this
were so. Employer representatives, however, noted the hour the
request was made and the demeanor of Shmatovich and Bol-
tuch while the former made the request—laughing and joking
around—to imply the information request was not being made
in good faith.

As to another issue regarding information request, Schmitt
permitted Machinists representatives, Shmatovich, and others,
to go to German and physically remove several file cabinets of
past repair and work orders. Again it was said that these docu-
ments were necessary for the Machinists to analyze the flat-rate
issue. After several days, the file cabinets were returned to
German. According to the Machinists, the records were kept in
such a way that no conclusions regarding the effect of flat rate
on employee income could be drawn. The condition of the file
drawers upon return indicated to Schmitt that several drawers
had never been looked at; other drawers had been examined
and the documents refiled out of order.

Turning now to bargaining, such as it was, I note that regard-
ing flat rate, Boltuch proposed to limit the effect of comebacks
on a particular employee’s income, so that the individual me-
chanic was responsible only for those comebacks which were
proven to be his fault.

Hulteng explained that German needed discretion to assign
employees to Saturday work, if necessary. German also desired
discretion to pay employees over scale, if necessary. Boltuch
proposed to double the probation period from 30 to 60 days.
Boltuch denied that the Machinists had accepted 90 days be-
fore. As to loss of seniority due to injury or illness, Hulteng
accepted Boltuch’s claim that state workman’s compensation
law precluded loss of seniority for any work-related injury.

After a luncheon recess, Hulteng told Boltuch there were
five areas where German was at final position and would not
move: flat rate, retirement/profit-sharing, health and welfare,
seniority, and hours and overtime. To slot employees at a flat-
rate level, Hulteng said that German would rely on its assess-
ment of employee experience, efficiency, ability, and produc-
tivity.

As to seniority, Boltuch proposed that after a layoff, an em-
ployee had 5 days to return or the person would lose seniority.
Hulteng insisted that 3 days should be the limit. German agreed
to delete its request for 24 hours notice before a Machinists
business representative could come to German’s premises. So
long as an employee was contacted on nonwork time in a non-
work place, German did not object.

Before finally adjourning for the evening, the parties agreed
to meet on June 30. On June 29, Hulteng wrote a letter to Bol-
tuch in which Hulteng reiterated that German was at “a final
position on principal issues in these negotiations.” Hulteng also
stated on behalf of all employers that no unilateral action would
be taken prior to July 5, so as to provide the Union was addi-
tional time for negotiations (R. Exh. C-56).

f- June 30 (German/Machinists)

This session at the Littler firm, was scheduled to begin at 11
a.m., but didn’t get started until after noon. Boltuch and Allen
represented the Machinists with Allen taking over when Bol-
tuch left about 1:15 p.m. Hulteng and Franklin represented
German.

Early in the meeting, Boltuch announced a drastic change in
the Union’s position. That is, Boltuch said the Machinists were
ready to bargain over flat rate—subject to resolving certain
collateral issues such as comebacks, fair dispatching, time al-
lotments, and menu issues (special dealer promotions where
customers can choose from a list of maintenance jobs at re-
duced cost). Allen explained that the best method of resolving
these issues was through the grievance and arbitration process.
Any discharge or discipline resulting from alleged inefficiency
should be grievable, Allen argued. Hulteng objected that time
allotments taken from standard manuals used by German for
flat rate jobs would not be grievable.”> However, a claim that
one employee received a different time allotment for the same
job would be grievable.

As part of the Machinists proposal on flat rate, Allen pro-
posed an hourly rate of $24.50 with a 40-hour guarantee. Part
of the Union’s proposal was apparently taken from other nego-
tiations between the Machinists and Diablo/Mazda Motors in
Contra Costa County, also represented by the Littler firm. The
employer there had rejected the Machinists proposal as did
German. Allen arrived at the $24.50 rate by computing the
value of German takeaways in pension, health and welfare,
holidays, vacation time, etc., and adding that figure to the exist-
ing hourly rate of $19.23 for mechanics.

German also presented a proposal, its second final proposal
(R. Exh. P-6). Franklin said the only flat-rate proposal German
was interested in was the one contained in its final proposal.
She rejected Allen’s proposal to resolve the issues mentioned
above through the grievance procedure. As to dispatch proce-
dures, Hulteng said German might use a computer in the future,
but for the short run, no changes were contemplated. Franklin
also opined that the parties had reached impasse. Hulteng added
that German intended to implement its final offer on July 5, but
did not expect to place its employees on flat rate immediately.
Before he left, Hulteng also asked both Allen and Boltuch to
make proposals.

Among other subjects discussed was Allen’s alternative to
the grievance procedure—a three-person committee with two
members appointed by the Union—to resolve disputes regard-
ing flat rate and other issues. She also proposed that contrary to
past practice, German provide employees a complete set of
power tools at German’s expense. In a new contract, Allen
proposed that German insert a statement that the employer will
subscribe to the principle of “fair and impartial” dispatch.

Hulteng rejected all of Allen’s proposals as contrary to what
German was trying to achieve. He particularly noted that Al-
len’s flat-rate proposal constituted a wage increase of 25 per-
cent and with a 40-hour guarantee element, was not even a true
flat-rate proposal at all. In sum, Hulteng characterized the Un-
ion’s proposal made on the day the contract was expiring as
“regressive bargaining.”

3 Under the German proposal, the Machinists only remedy for a
grievance that a time allotment was too short for a given job was to
appeal to the factory that publishes the manual to change the publica-
tion.
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Before adjourning, the parties again discussed work rules
and the German health and welfare plan. Franklin answered
some questions about this, but referred Boltuch to the adminis-
trator of the plan for additional information. Allen attempted to
get certain ERISA information from Franklin, but she was not
successful. In his testimony, Boltuch noted his desire to meet
with the administrators of both the health and welfare and the
401K plan, to have answered some of the questions deferred by
Franklin.

Allen proposed that the parties meet again on July 3 and
Hulteng agreed.

g. July 3 (German/Machinists)

This session began in the morning with Hulteng as the Ger-
man representative. After lunch, Hulteng left and was replaced
by Peikes. About 6 p.m., Franklin took over for the last 30 to 60
minutes. For the Machinists, Allen was in charge for the entire
time. Hulteng presented a third “final” proposal at this session
(R. Exh. P-7). This proposal made certain changes including
adding language on the union-security clause in response to
union concerns, changing the probation period from 120 days
to 90 days, changing the language regarding hours and over-
time and adding language on the subject of work rules, increas-
ing the level of tool insurance coverage, adding an incentive
bonus plan, a flexible benefit plan, and 401K plan, and deleting
MFN.

Hulteng stated that German was at final position and would
not move from its central concepts. Allen complained that
German had failed to provide IRS documents necessary to ana-
lyze German’s 401K plan. Littler Attorney Seamans provided a
lengthy computer printout with information to assist the Ma-
chinists in determining how German might enforce its effi-
ciency and productivity goals. Seamans stated he had provided
a copy of the printout to Machinists Business Representative
Chuck Netherby, a few days before.

On July 5, Hulteng wrote to Boltuch giving notice of partial
implementation of German’s final offer—all terms to be im-
plemented except for union security, grievance procedure, pro-
ductivity and quality, dispatcher provisions, flexible benefit
plan, and contract expiration. Hulteng concluded his letter by
restating what he had said at the conclusion of the July 3 meet-
ing—that German sees no purpose in further meetings at this
time, but if in the future, the Union believes further meetings
would be productive, it should contact Commissioner Jacobsen
(R. Exh. C-70).

On July 6, Boltuch wrote back to Hulteng asking which “fi-
nal” offer was being partially implemented, and what would be
substituted for the subjects not being implemented. Boltuch
concluded by stating that the Union desired further meetings to
meet and bargain in good faith to resolve the unresolved con-
tract issues (R. Exh. C-74).

h. July 26 (German/Machinists)

This session occurred at the offices of the Engineers and Sci-
entists with Boltuch representing the Machinists and Franklin
representing German. German provided another proposal, its
fourth final proposal (R. Exh. P-8). In this document German
provided for the first time a wage rate proposal for dispatchers.
Other major changes were also contained in this proposal. For
example, German was offering to pay for dependent medical
care as it had in the expired contract. In addition, German had
revised its flexible benefit plan proposal to include child care.

According to Franklin, the flexible benefits plan had not
been implemented due to concerns raised by the Union over the
change in administrators. Contrary to Boltuch’s testimony,
Franklin denied at hearing that she ever stated that all union
offers or counterproposals had to be in writing. I credit her
testimony on this point. Boltuch presented no offers at this
session, despite Franklin’s invitation to do so.

The parties discussed a provision of an agreement allegedly
reached between German and the Painters regarding flat rate,
which Boltuch wanted for the Machinists. Franklin indicated
reluctance to extend this to the Machinists.

During the meeting, Boltuch had been complaining periodi-
cally about back pain and finally told Franklin he was unable to
continue. When Franklin questioned his sincerity over the mat-
ter, Boltuch lost his temper and responded with a spate of pro-
fanity directed to Franklin. The parties then adjourned. This
was the final German/Machinists meeting.**

i. German/Teamsters negotiations

During the period 1986-1989, German had collective-
bargaining agreements with the Teamsters representing its ser-
vice and parts employees (GC Exhs. 9, 10). When the parties
first met on May 5, as noted above, Hulteng stated that no em-
ployer had proposals to give to the Teamsters.

J. May 16 (German/Teamsters)

This session occurred at the Littler office and lasted less than
two hours, due to the medical emergency involving a member
of Boltuch’s family, as recited above in the German/Machinists
section.

Prior to the meeting, German had mailed its first proposals to
Boltuch (R. Exhs. P-10, P-17). In response to Boltuch’s ques-
tion asking how German’s proposals differed from Honda’s,
Hulteng identified a number of areas including the health and
welfare plan (German was proposing Kaiser HMO only), lan-
guage relating to jury duty; retirement (German wanted discre-
tion to implement either profit-sharing or a 401K plan), wages,
hours, and overtime.

In a document dated May 15, Boltuch wrote as follows:

GERMAN MOTORS CORPORATION
dba
TAKEAWAYS—SERVICE
AS PROPOSED BY THE EMPLOYER ON
MAY 15, 1989

Section 3 — Union Security
Open Shop

Section 4 — Seniority

120 days probation, layoff by Employer’s Discretion,
shorter time to return to work from layoff. Employee may
lose his job if ill for an extended period. Layoff by Em-
ployer’s business needs as determined by Employer.
Section 5 — Hours and Overtime

No 40 hour guarantee, no premium pay, no 5 day con-
secutive work week, no (2) consecutive days off, Saturday
and Sunday work at straight pay.

* On August 1, German issued its fifth “final” proposal with certain
minor changes, but no additional negotiations occurred.
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Section 6 — Temporary Employees

No premium pay.
Section 7 — Shop Steward

The Employer will have a voice in selection of the
Shop Steward.

Section 9 — Vacations

Three (3) weeks after six (6) years, deleted fourth (4)
week. Employee must take vacation or lose pay, employee
must work at least 120 hours per month.

Section 10 — Holiday

Delete July 4th, Martin Luther Kings Birthday, Em-
ployee’s Birthday, two (2) floating holidays, the day pre-
ceding Christmas and New Years. No holiday pay if the
holiday falls on Saturday or Sunday. Work performed on
holidays shall be paid straight-time rate.

Section 11 — Health and Welfare

Delete Major Medical, Dental, Orthodontia, Vision,
Prescription Drug and Life Insurance ($25,000) and Kaiser
option. No Maintenance of Benefits. No six (6) months
worker’s compensation premiums paid. All Employees
must enroll in Employer’s plan. Delete Accident and Sick-
ness Disability Plan, 35% of Employees wage rate.

Section 12—Pension

Delete, Union Western Conference Pension at $1.00
per hour and Supplemental Income Plan at $.32 per hour.

Employees must be enrolled in Employer’s Kaiser
Plan only.

Delete Funeral Leave

Delete 80 hours for Jury Duty

Delete Leaves of Absence, Maternity Leave, Alco-
hol/Drug Rehabilitation, Personal Leave

Delete 10% for Forepersons

Delete Shift Premiums

Delete one weeks notice of change shift

Section 18 — Grievance

Employer shall not terminate more than 25% of the
work force within 30 days.

Cut wage and no wage increases for five (5) years. Ex-
piration date five (5) years.

All laundry shall be paid for by the employee. Over-
scale pay can be removed at anytime.

GERMAN MOTORS CORPORATION

SERVICE
Cut wages by 21%.
[GC Exh. 11.]

This document was then distributed to all Teamsters/service
employees at German. Boltuch prepared a similar document for
German/Teamsters parts employees, but it is not contained in
the record. Among the changes proposed by German to parts
employees was to compensate employees for their work based
on a percentage of the unit’s profit-earnings, with German re-
taining discretion as to details of how the incentive plan was to
operate.

On behalf of the Teamsters, Boltuch presented two written
proposals for the service and parts employees (GC Exhs. 12,
13). After receiving the Teamster proposals, Hulteng took a
caucus and upon his return, presented German’s second set of
proposals (R. Exhs. P-11, P-18). Soon after, Boltuch left due to
the medical emergency and the session adjourned.

k. May 22 (German/Teamsters)

This session was held at the Teamsters office with Franklin
and Rechtschaffen representing German and Boltuch represent-
ing the Union. Due to a shortage of time, the parties accom-
plished little, having discussed only sections 1 and 2 of the
parts proposal.

l. June 6 (German/Teamsters)

This session was held at the Littler offices with Hulteng and
Franklin representing German and Boltuch and Allen represent-
ing the Teamsters, with the assistance of Teamsters business
representative and General Counsel witness Bruce Kuhn.
Hulteng presented German’s third proposals (R. Exhs. P-12, P-
19). According to Boltuch, Hulteng said the new proposals
represented movement from prior negotiations and contained
new wage offers with a parts incentive plan. Boltuch protested
that the parties had never discussed a parts incentive plan prior
to this. After an employer caucus, Hulteng returned to offer
three additional verbal proposals for parts and service. First,
German agreed to the Teamsters proposal on union security
requiring a new employee to join the Union after 30 days; or be
subject to discharge. Second, German deleted MFN, a step
which Boltuch agreed was major movement. Third, as to griev-
ance and arbitration, German was proposing to cap any back-
pay award at 90 days. To this, Boltuch did not respond favora-
bly.

The parties then discussed outstanding information requests
relating to the health and welfare plan. Boltuch had requested
all surrounding information relating to the Kaiser HMO. As
already noted, on June 1, Franklin had attempted to give Bol-
tuch certain Kaiser envelopes which she had then taken back,
because Franklin said she didn’t’ know to which union and
from which employer the material pertained. As to a second
information request pertaining to retirement, Boltuch conceded
there may have been some confusion over whether the request
had pertained to German/Teamsters or only to Ger-
man/Machinists. To clear up the confusion, Boltuch restated his
request on behalf of German/Teamsters: as to any plans already
in existence for nonunion employees, Boltuch requested the
names of all covered employees, their job classifications, length
of time employees covered by the plan, and the level of contri-
bution by the employee and by the employer. In addition, Bol-
tuch asked whether any such plan was a pension, a profit-
sharing, or a 401K plan and if any plan had a descriptive book-
let, Boltuch asked that it be produced. Finally, Boltuch re-
quested names and addresses of plan administrators and trus-
tees, plus the history of the rate of return of the plans.

Prior to Boltuch leaving about noon, the parties had a brief
discussion regarding where agreement had been reached on the
parts proposal. When Allen took over, the discussion turned to
seniority for employees promoted out of the unit. Under the old
contract, promoted employees could maintain their unit senior-
ity for 1 year, in case they returned to the unit for any reason.
German was proposing to delete this employee right to main-
tain seniority, but German gave no particular reason to support
its desire. German was also proposing to lay off employees
based upon its assessment of the employee’s merit rather than
employee seniority.

m. June 14 (German/Teamsters)

At this session, Franklin represented German and Allen rep-
resented the Teamsters. German issued its fourth proposals (R.
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Exhs. P-13, P-20). The discussion concerned wages for em-
ployees. Franklin stated that German wanted discretion to pay
employees over scale and discretion to slot employees in either
plan A or plan B (hourly pay or incentive pay), without Ger-
man’s decisions being subject to grievance and arbitration.

At the June 21 meeting at the FMCS, German presented its
fifth set of proposals (R. Exhs. P-14, P-21), but no formal bar-
gaining occurred. German made minor alterations to its earlier
proposals concerning its health and welfare and retirement
plans.

n. June 26 (German/Teamsters)

At this meeting, Hulteng and Joe Ryan, also a Littler attor-
ney and Respondent witness, represented German. Allen repre-
sented the Teamsters.

The parties bargained over a number of issues at this meet-
ing, such as laundry cost for coveralls which German wanted its
employees to pay, a change from the old contract. Later on this
proposal was dropped by German. Regarding jury duty, Ger-
man proposed that employees not be paid. Allen asked how
many employees had served on juries in the last 3 years, but
German never provided this information. German also pro-
posed that personal leave be capped at 30 days and Allen asked
how many employees had taken personal leave and its duration.
The Teamsters were not seeking paid time off, according to
Allen, but only that this be available for emergencies. Accord-
ingly, the Union saw no need for a cap. As to Allen’s request
for examples of abuse, Ryan could provide none.

German also desired to reduce employee accrual of vacation
pay, another area which Allen objected to.

Finally, German proposed that it have discretion to terminate
up to 25 percent of the bargaining unit work force in a 30-day
period without just cause. When Allen asked Ryan for the basis
for that proposal, he could provide none. According to Allen,
Ryan agreed it was an unjust proposal. Ryan testified, however,
he told Allen only that he had not drafted that particular sec-
tion.

Allen said she had to leave at 4 p.m. which she did. There
was confusion over whether Allen had agreed to resume bar-
gaining on June 29 or not. Although Ryan testified Allen had so
agreed, she failed to appear. Allen testified that the date was
tentative only, subject to later confirmation.

0. July 19 (German/Teamsters)

This meeting occurred at the Littler offices with Boltuch and
Kuhn representing the Teamsters and Hulteng and Seamans
representing German. It began about 10:30 a.m. when Hulteng
produced his final proposals (Resp. Exhs. P-15, P-22). As mat-
ters turned out, the meeting ended about 1 p.m. when Boltuch
and Kuhn learned that Schmitt was meeting with employees to
discuss various benefit plans then being negotiated. Hulteng
offered to call German and have the meeting canceled so that
bargaining could continue. Boltuch rejected this offer saying it
was necessary for the Teamsters representatives to go to Ger-
man to protect employee rights. Then Hulteng offered to re-
sume bargaining later in the afternoon, but Boltuch stated he
had a conflict at 4 p.m. So the Union representatives left with-
out a new date agreed upon. Hulteng said the Union’s absence
was a sham and pretext.”* Prior to the adjournment, the parties
engaged in some bargaining.

» When Boltuch arrived at German, he found a meeting in progress
between Schmitt and almost all parts employees. Boltuch asked Schmitt

In its final proposals, German agreed to pay for employees’
time at compulsory meetings and to pay clothing and laundry
costs. However, there was no change regarding German’s claim
for discretion to issue work rules unilaterally, if consistent with
the agreement. Boltuch objected that under the Act, the Team-
sters were entitled to notice and to an opportunity to bargain, a
right they would not waive.

As to vacation pay, there was disagreement over German’s
proposal regarding how it was to be computed, exclusive of
overtime and incentive pay. Hulteng responded that German’s
intent, which possibly should be spelled out in the proposal was
that parts employees would have their incentive pay averaged
out for vacation pay purposes. The parties went on to bargain
over appropriate language.

Boltuch raised another question regarding how arbitrators
were to be selected and asked for specific language on this.
Boltuch went on to object to German’s proposal to eliminate
from the old contract a section permitting leaves of absence.
Then the parties turned to the recurring issue of where employ-
ees were to be slotted under plan B.

Boltuch then asked for a clarification of information pro-
vided by Hulteng in a June 22 letter to Boltuch (GC Exh. 18).
At page 12 of the letter, Hulteng indicated for the first time that
two service department employees were to be paid a flat-rate
option (at German’s discretion). No clear explanation was pro-
vided.

Sometime during July, the Union learned that German had
hired a number of new parts and service employees in apparent
violation of the old contract requiring notice to the Teamsters
of any new openings. To make matters worse, German failed to
give the Union on a timely basis, the names and addresses of
the newly hired bargaining unit employees. Apparently, Ger-
man also was paying the employees below the scale specified
in the old contract. In response to all this, the Teamsters filed a
grievance on July 24, supplemented with amended claims filed
by letter of August 11 from Kuhn to Schmitt (GC Exh. 37).
Ultimately, Schmitt resolved the issue by paying the money the
Teamsters claimed was due the underpaid employees.

p. August 8 (German/Teamsters)

This meeting occurred at the Littler offices and began about
10:30 a.m., an hour later than scheduled. Boltuch represented
the Teamsters and Hulteng, German. German provided its third
set of final proposals (R. Exhs. P-16, P-23).%%\ In the new pro-
posals, German offered to pay for dependent medical coverage
and proposed a revised wage offer.

Boltuch asked Hulteng to specify what Hulteng believed to
be the key areas in negotiations. Hulteng replied, seniority,
hours and overtime, holidays, health and welfare, pensions,
profit-sharing, and wages.

Before turning to these areas, Boltuch made certain informa-
tion requests: as to jury duty for the second time, Boltuch asked
for the names of employees who have served and the names of

to cease signing up employees for benefit plans then being negotiated
and Schmitt agreed. A few days after this incident, Kuhn wrote a letter
to Schmitt complaining further about the matter, summarizing what
occurred and making certain information requests relevant to what had
occurred at the meeting (GC Exh. 36).

% The record contains a second set of final proposals from German
to the Teamsters (R. Exhs. P-15A, P-22A). However, there was little or
no testimony regarding these as they apparently were not discussed at a
bargaining session.
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employees who had taken personal leaves. Also requested were
copies of job applications for employees who had applied at
German, but had not been hired. Still another request was made
for the first time for German’s wholesale accounts, so the
Teamsters could analyze the commission plan.

After lunch, Hulteng did not return and Franklin and Sea-
mans took over. Again the discussion covered slotting of em-
ployees, with German representatives claiming unfettered dis-
cretion to place employees in classifications and levels which
German deemed appropriate. Again German claimed its deci-
sion would not be grievable. Franklin rejected a Teamsters
proposal to set a wage guarantee for employees under an incen-
tive plan. Boltuch noted that employee wages based on com-
mission presented problems for the Union which based its dues
structures on percentages of wages.

Boltuch attempted to put into the contract a provision alleg-
edly agreed to by Hulteng which would preclude warehouse-
men, drivers, and stockroom employees from working the parts
counter. Franklin offered to pay parts employees weekly rather
then biweekly, and agreed to pay commission by the 15th of
each month. Boltuch testified that German’s wage offer for
parts/drivers-helpers was effectively cutting wages by $4 to $5
an hour. Franklin rejected the Union’s offer for a 35-cent-an-
hour wage increase for service. According to Franklin, full-time
employees who were changed by German to part-time employ-
ees could not file a grievance. Franklin also rejected the Un-
ion’s request for a 4-hour daily guarantee for part-time employ-
ees.

Franklin said German was at a final position and would not
move in major areas. She also added she was prepared to bar-
gain all night. Boltuch, however, had to leave at 4 p.m. In a
discussion of additional dates for negotiations, Franklin said
German was not available any time after August 15.

On August 9, Hulteng wrote to Boltuch giving notice of a
lockout of all Teamsters employees on August 14, if no agree-
ment was reached prior to that time. Hulteng went on to write
that German intended to implement unilateral changes in terms
and conditions of employment on August 15 (R. Exh. C-181).
On August 11, Boltuch wrote back denying that impasse had
been reached and asking for further negotiations before lockout
or implementation (R. Exh. C-201). Boltuch’s objections were
to no avail as August 8 was the last bargaining session for
German/Teamsters and lockout and implementation occurred
on the dates noted.

q. May 5 (German/Painters Negotiation)

German and the Painters had a collective-bargaining rela-
tionship between 1986—-1989 (GC Exh. 38). When the parties
met for the initial bargaining session, Mark Van Zevern, Paint-
ers business agent and General Counsel’s witness, testified that
he represented the Painters. German tendered its first proposal
to the Painters on this initial date (R. Exh. P-24). As pointed out
by General Counsel, in its brief (vol. I, p. 50 et seq.), German
sought substantial changes in virtually all major areas and its
proposal in general tracked those German made to the other
unions. One of these major changes as explained in section 11
of the proposal concerned wages. There German sought discre-
tion to pay its painters in either plan A (flat rate) or plan B, a
15-level hourly compensation plan.

On cross-examination, Van Zevern was asked about flat rate
and the Painters. He admitted that in 1986, several auto dealers
proposed that flat rate be included in their contracts with the

Painters, but the Painters opposed this concept and when sev-
eral dealers insisted on the flat rate, the Painters choose to
strike rather than accept it.

r. May 16 (German/Painters)

On May 15, German issued its [second] proposal, and on
May 16, German issued what was captioned as “Employer’s
Second Proposal” (R. Exhs. P-25, 26). This is the truncated
meeting when German met with its three unions, until Boltuch
had to leave due to the medical emergency already described.

At this meeting, Boltuch apparently was representing the
Painters, and on the Painters behalf, presented the Union’s first
proposal (GC Exh. 39). In its proposal, the Painters essentially
sought to continue the status quo, with increases, of $4 per hour
over the life of the contract for journeyman painters and almost
as much for body shop helpers, increases in paid holidays by
adding 2 more days, and, increases in the amount of pension
fund contributions.

s. May 30 (German/Painters)

This session was held at the Littler offices with Van Zevern
representing the Painters, and assisted by J. B. Martin of the
Machinists. Rechtschaffen represented German, which offered
a new proposal, its fourth, during the bargaining (R. Exh. P-27).
Van Zevern stated that Attorney David Rosenfeld would be
representing Painters in the future (Rosenfeld was not present at
the bargaining session) although Boltuch might be authorized
on occasion to speak for the Painters on specific issues.

During this session, the parties discussed the entire German
proposal with Van Zevern asking many questions. For example,
Van Zevern asked why German was seeking an open shop with
no provision for union security. Rechtschaffen said it was nec-
essary as many applicants for employment had declined to
work there when they learned German had a union shop. In
addition, according to Rechtschaffen, many current employees
desired to be rid of the Painters. As to tripling probation time,
Rechtschaffen explained that German needed the extra time to
assess new employees. Additional discussion covered Ger-
man’s desire for input in selection of a shop steward and for
limiting access of the business agent to German premises.

As to flat rate, Van Zevern argued that the concept was not
suitable for Painters because German employed only three
journeymen and several helpers. As to health and welfare, Van
Zevern asked for Kaiser documents which Rechtschaffen prom-
ised to provide, but never did. Instead, Van Zevern was pro-
vided only a summary of the plan. For grievance and arbitra-
tion, German proposed a 30-day cap on backpay, stipulating
that the loser pay all costs. Van Zevern objected to this on the
grounds that an arbitrator might take over 30 days to decide a
case, in which event, a winning employer would be prejudiced.
Furthermore, the Painters had only filed a single grievance
since the Union began to represent painters at German.

German also desired to drop apprentice training, cut jury
pay, and require a valid California driver’s license to drive cars
around the shop. Schmitt who was present, explained that the
insurance company required this change. Van Zevern requested
a copy of the policy, which Schmitt promised to provide in the
future. Also promised for the future were details on German’s
proposed profit-sharing plan.?’

* Van Zevern requested the names of all potential hirees who re-
fused to work at German if it was a union shop, and the names of all
current employees who wanted the Painters out. No names were ever
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t. June 8 (German/Painters)

This meeting occurred at the law offices of Rosenfeld, but he
did not participate in the bargaining session. Instead Van Zev-
ern represented the Painters and presented the second Painters
proposal (R. Exh. 5). In this proposal, the Painters reduced its
hourly wage demands, and continued to propose the same items
regarding the status quo, in apprentice shop training, in union
security, and in pension and health and welfare, for example,
with only slight changes from its first proposal.

Rechtschaffen and Ryan represented German at this meeting.
The former stated he did not then have information requested at
the prior meeting regarding German’s health and welfare pro-
posal, but he hoped to have it by the next meeting. Schmitt said
as to the 401K plan, no information at all was available, be-
cause German was still working on the plan.

German presented its fifth proposal at this meeting (R. Exh.
P-28). After discussion, German agreed to withdraw its pro-
posal for an open shop.

u. June 20 (German/Painters)

This meeting occurred at the Littler offices with Rechtschaf-
fen representing German, and Van Zevern representing the
Painters. Both Schmitt from German and Hansen from Royal
Motors were also present. German presented its sixth proposal
(R. Exh. P-29).

Rechtschaffen asked the Painters for their position on flat
rate. Van Zevern answered that the Painters didn’t object per se
to flat rate. In fact, Van Zevern said, since the last meeting, he
had gone to German, talked to Painters employees and looked
at documents.”® So now he said he had a good idea how flat rate
would affect German painters employees. One issue regarding
flat rate concerned potentially unfair dispatching so Van Zevern
proposed certain language which would make dispatching of
jobs under flat-rate subject to the grievance and arbitration
system. This was rejected by German.

Rechtschaffen also made statements regarding flat rate: that
both German [and Royal] were at final position regarding flat-
rate, and that the concept was cemented in the dealers’ minds.
In sum, the dealers were willing to discuss only the details of
flat rate, not the concept itself. Van Zevern said that flat rate
was not acceptable to German employees. After German repre-
sentatives caucused, Rechtschaffen said the Painters’ proposal
was rejected in its entirety. Before adjourning, Rechtschaffen
asked Van Zevern if the Painters would sign a flat-rate pro-
posal. Van Zevern replied, not this flat rate. However, when
Rechtschaffen requested a counter-proposal regarding flat rate,
none was made.

On June 22, Hulteng wrote a letter to Van Zevern which
reads as follows:

Mr. Mark Van Zevern (sic)
Auto, Marine & Specialty
Painters Union

Local No. 1176

Labor Temple, Room 124

provided. The insurance policy which required in-house drivers to have
driver’s licenses was never provided. Finally, the names of employees
terminated between the 30th and 90th day of probation were never
provided.

% German had provided production reports, flat rate manuals, and
other information regarding efficiency of Painters at German Body
Shop.

8400 Enterprise Way
1074-A Valencia Street
Oakland, CA 94621

Re: Negotiations Between Painters Local 1176 and
German Motors and Royal Motors

Dear Mark:

As you know, both German Motors and Royal Motors
were in attendance yesterday at a meeting which took
place at the Federal Mediation and Conciliation Service.
We were advised by Commissioner Jacobsen that you
were present for a portion of this meeting, but that you
were required to leave because of other commitments.

As a result, I do not believe you were present at the
time that German Motors and Royal Motors conveyed new
proposals to Machinists Lodge 1305. The Employers have
determined to make similar changes, where applicable, in
their proposals to Painters Local 1176. These changes
supplement the additional changes in position which oc-
curred at the last bargaining session between the parties on
June 20, 1989.

As a result of these changes, the Employers believe
that they have now arrived at a final position in their offers
to Painters Local 1176. I have enclosed documents reflect-
ing the final offers of German Motors and Royal Motors to
Local 1176. While the Employers do not foresee any addi-
tional changes in position, they remain willing to meet
with Painters Local 1176 if you believe a meeting would
be fruitful. We informed Commissioner Jacobsen of our
willingness to meet yesterday, and I believe that she may
be getting in touch with you to determine whether you
wish to schedule a meeting.

By this letter, German Motors and Royal Motors also
provide written notice to Painters Local 1176 of their in-
tent to engage in economic action consistent with federal
law in the event that no agreement between the parties is
reached prior to the expiration of the current contract. The
Employers intend to engage in economic action in order to
permit changes in terms and conditions of employment
pursuant to Section 20 of the current Collective Bargain-
ing Agreement between Painters Local 1176 and German
Motors, and Section 21 of the current Collective Bargain-
ing Agreement between Painters Local 1176 and Royal
Motors.

Please feel free to contact me if you have any ques-
tions regarding the positions of the Employers.

Very truly yours,

/s/ Robert Hulteng

Robert G. Hulteng
[R. Exh. C-45]

Enclosed with the letter was a document which was captioned
as German’s final proposal to the Painters (R. Exh. P-30). Ac-
cording to Hulteng, German’s final proposal contained the fol-
lowing changes as compared to German’s initial offer on May
S:

Section 1-Scope of Union’s jurisdiction-language
added;

Section 2—Union security—language proposed by Un-
ion added;

Section 3—Probation period-reduced from 120 days to
90 days;
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Section 4—-Hours and Overtime—language added;

Section 6—Shop stewards—agreement reached;

Section 11-Wages—flat rate compensation levels in-
creased substantially; similar increases in hourly option
levels; details on the incentive plan were added;

Section 12-Flexible benefits plan added;

Section 13—401K plan specified for retirement;

MEN clause deleted as requested by Painters.

On June 23, Van Zevern wrote to Hulteng restating, this time
in writing, that Rosenfeld would be conducting future negotia-
tions with German and Royal on behalf of the Painters. To
accomplish this, the letter went on, Rosenfeld was to have full
authority to accept and make proposals, reject or agree to pro-
posals, and to agree to the scheduling of bargaining sessions (R.
Exh. C-50).

v. June 29 (German/Painters)

This meeting occurred at the Labor Temple in Oakland with
Rosenfeld and Van Zevern representing the Painters, and
Hulteng representing German. The meeting began about 2 p.m.
and lasted for about 2 hours.

Rosenfeld started the meeting by denying the parties were at
impasse and adding that there were outstanding information
requests. However, when asked by Hulteng to list the out-
standing requests, Rosenfeld made no reply. Later in the ses-
sion, Rosenfeld complained that the Painters had received only
summaries of the health and welfare plans and had not received
the names of the new plan administrators who would be replac-
ing Lipman. Hulteng denied that detailed plan documents had
been requested up to then.

The parties then engaged in a discussion of flat rate.
Rosenfeld said that the Painters had no philosophical opposi-
tion to flat rate, and if an appropriate flat-rate proposal was
received, the Painters would accept it. Rosenfeld promised to
tender a union flat-rate proposal not later than July 5, almost a
week after the old contract expired. At hearing, Rosenfeld con-
ceded that prior to June 29, the Painters had taken a strong posi-
tion that it didn’t want flat rate. According to Rosenfeld, no
union flat-rate proposal was made on June 29, because Van
Zevern needed an opportunity to tell German employees it was
coming. Rosenfeld continued, that if the Painters agreed to flat
rate, Rosenfeld believed that German would agree to restore the
union benefit plans from the prior contracts. I do not credit
Rosenfeld’s testimony on this point. I am aware of no evidence
to reasonably indicate to an experienced labor attorney like
Rosenfeld that German would abandon its other major propos-
als just to get flat rate. Moreover, as will be indicated below,
the Painters flat-rate proposal was so different from what Ger-
man was seeking, it is possible to challenge its characterization
as a flat-rate proposal to begin with. Finally, there is no credible
evidence to explain why Rosenfeld appeared at his first bar-
gaining session, the day before the old contract expired and
almost 2 months after negotiations had begun.

Returning to the bargaining session, I note that Rosenfeld re-
quested a 2-week extension of the contract, but that Hulteng
refused and stated that German intended to implement its final
proposal on July 5. Rosenfeld stated that the Painters were will-
ing to waive the economic action condition which the contract
specified must be taken before implementation. Hulteng ex-
pressed doubts the condition was waivable and indicated that
German intended to lockout the Painters for a day before im-

plementation. Hulteng then proposed meeting on any days be-
tween June 30 through July 4, but Rosenfeld was not available.

On June 30, Hulteng wrote a letter to Rosenfeld which reads
as follows:

David A. Rosenfeld, Esq.

Van Bourg, Weinberg, Roger & Rosenfeld
875 Battery Street

San Francisco, CA 94111

Re: Negotiations Between Painters Local 1176
and German Motors and Royal Motors

Dear Mr. Rosenfeld:

I am writing to follow up on our meeting of June 29,
1989. At that meeting, Painters Local 1176 made one pro-
posal on one subject (contract expiration). That proposal
was discussed and rejected.

You also asserted that Local 1176 was considering a
proposal on the subject of flat-rate compensation, and that
such a proposal would be made by close of business July
5, 1989. You indicated that you could not make a proposal
prior to that time, because the Union wanted to discuss the
flat-rate issue with its members.

As I told you at the bargaining table, it is far too late in
these negotiations for the Union to delay proposals on the
single central subject—flat-rate compensation. If, after
two months of negotiations, the Union has not yet sought
its members’ views on this subject, it is apparent that the
Union has not approached the negotiations with any seri-
ousness.

Further, you informed me that any flat-rate proposal
made by Local 1176 would not be the same as the propos-
als made by the Employers. As I also told you at the bar-
gaining table, the Employers are at a firm and final posi-
tion in these negotiations, particularly on the issue of flat-
rate compensation. The Employers are not prepared to ac-
cept any proposal on flat-rate compensation other than
Employers’ final proposal. Any other proposal will be re-
jected.

This will confirm that the Employers offered to meet
with the Union on June 30, July 1, 2, 3 or 4. You told me
that the Union was unavailable to meet at any of those
times, despite the fact that the contract is expiring on June
30. I informed you that the Employers were willing to hold
off on any unilateral changes in terms and conditions of
employment until July 5, but no longer than that. Nonethe-
less, you indicated that the first time the Union was avail-
able to meet was at 5:00 p.m. on July 6, 1989.

Unless circumstances change, I see no purpose in
scheduling a meeting on July 6. As I informed you, the
Employers are at a firm and final position in these negotia-
tions. The only potential proposal you mentioned was on
the subject of flat-rate compensation, and you admitted
that it would be different than the Employers’ proposals. I
have already told you that any proposal which differs from
the Employers’ proposals on this subject will be rejected.
Accordingly, it does not appear that any meeting would be
fruitful.

If you have any additional thoughts or requests, please
feel free to contact me.

Very truly yours,
/s/ Robert G. Hulteng
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Robert G. Hulteng
[R. Exh. C-62]

On July 3, Rosenfeld sent a seven-page (single-spaced) letter
to Hulteng which purported to summarize the negotiations of
June 29. Two specific points in the letter merit mention: that
the Painters would tender a flat-rate proposal prior to close of
business on July 5, pages 2-3; that the Painters were lacking
important information—name of new flexible benefit adminis-
trator —page 1; business records showing employee efficiency,
page 2; German Motors profit-sharing plan, page 3; salaries for
all German employees covered by health plan and Kaiser
Health Plan Service Agreement, page 5 (R. Exh. C-64).

On July 5, Rosenfeld wrote a letter to Hulteng, a letter not
received until July 7. The letter reads as follows:

Robert G. Hulteng, Esq.

Littler, Mendelson, Fastiff & Tichy
650 California Street, 20th Floor
San Francisco, CA 94108-2693

Re: Royal Motors/German Motors and Painters
Union Local No. 1176
(Flat Rate Proposals)
Dear Mr. Hulteng:

In our last negotiation session we promised to provide
you a flat-rate proposal.

Our flat-rate proposal is as follows: (1) The base labor
rate shall be increased .75¢ per hour on each anniversary
date for a three year contract; (2) flat-rate hours will be
based upon the Mitchell manual; (3) comebacks shall not
include work which is not included in time estimates ac-
cording to the Mitchell manual; (4) comebacks shall be
subject to the grievance procedure and (5) the employer
shall have the right to pay anyone above the minimums es-
tablished.

As you can see, this is a substantial proposal. It en-
compasses the flat-rate concept and is generally consistent
with your proposals. We believe this will go a long way to
resolving this agreement particularly in light of our prior
statements to you that we were not unalterably opposed to
the flat-rate system.

We look forward to discussing this proposal as well as
your other proposals at our next bargaining session.

Sincerely,

/s/ David A. Rosenfeld

David A. Rosenfeld
[R. Exh. C-66]

On July 5, Hulteng wrote back to Rosenfeld stating that as to
the profit-sharing plan, German had tendered to the Painters all
the documents which exist (CP Exh. 6). A second letter dated
July 5 from Hulteng to Rosenfeld reads as follows:

David A. Rosenfeld, Esq.

Van Bourg, Weinberg, Roger & Rosenfeld
1875 Battery Street

San Francisco, CA 94111

Re: Negotiations Between German Motors
and Painters Local 1176
Dear Mr. Rosenfeld:
I am writing for the purpose of providing you with of-
ficial notification that German Motors has today imple-
mented new terms and conditions of employment for em-

ployees represented by Painters Local 1176. The new
terms and conditions of employment are being imple-
mented pursuant to prior notice provided to you and your
client, and following economic action taken by German
Motors on July 3, 1989.

Effective with the beginning of the workday today, all
provisions of the Employer’s final offer to Painters Local
1176 have been implemented, except for the following
provisions: Section 2 (Union Security), Section 8 (Griev-
ance Procedure, Adjustment Board and Arbitration), and
Section 22 (Expiration and Revision).

Additionally, the Employer has not implemented the
flexible benefit plan provision contained in Section 12
(Health Insurance); all other provisions of Section 12 are
being implemented.

The Employer sees no purpose in further meetings at
this time. If the Union believes at some point in the future
that a meeting would be productive, please contact Com-
missioner Jacobsen of the FMCS.

Late on the afternoon of July 3, 1989, a letter from you
was telecopied to my office. I will be responding to that
letter by separate cover.

Very truly yours,

/s/ Robert G. Hulteng

Robret G. Hulteng
[R. Exh. C-68)]

On July 14, Hulteng wrote a third letter to Rosenfeld (10
pages, single spaced), in effect denying all or most of the alle-
gations raised by Rosenfeld in the July 3, and two other letters
(R. Exh. C-105).

On August 2, German issued its eighth proposal (second fi-
nal) to the Painters (R. Exh. P-31). In this document, German
changed its position regarding health insurance for dependents
which German was now willing to pay for after a new em-
ployee had been employed for 3 months.

4. Bargaining sessions—Honda

Unlike Royal and German, Honda did not have a collective-
bargaining relationship with the Painters. It did, however, have
collective-bargaining relationships with the Machinists (1986—
1989 agreement, GC Exh. 54) and with the Teamsters (1986—
1989 Service Agreement, GC Exh. 46; 1986-1989 Parts
Agreement, GC Exh. 47). Boltuch participated on behalf of the
Machinists and Teamsters on the May 5 opening day of nego-
tiations. There, Honda tendered its first proposal (R. Exh. P-32)
which generally tracked the proposals of Royal and German.
Honda’s proposal contained reference to a cafeteria plan which
Honda deleted. Hulteng made two other clarifications: he cor-
rected section 14 (tool insurance deductible) from $50 to $500,
and he made a change regarding jury duty. Before adjourning
the parties agreed on May 15 as the next bargaining session.?

Before the parties gathered for the next meeting, Boltuch
prepared a document for the Machinist employees at Honda
labeled “Takeaways” (GC Exh. 55). Again, Boltuch com-
plained of various elements of the proposal such as open shop,
employer input in selection of shop steward, potential disci-
pline, including discharge, for lack of efficiency, wages at em-
ployer’s option, either flat rate or 15-tier hourly rate with sub-
stantial reductions, change in health insurance to a nonunion

¥ As already mentioned, no Teamsters proposals were ready for the
May 5 meeting.
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plan, substitution of profit-sharing for pension plan, and a 5-
year term of contract with no wage increases.

a. May 15 (Honda/Machinists)

This meeting began in mid-morning with Boltuch represent-
ing the Machinists and Hulteng, Honda. The latter presented its
second proposal (R. Exh. P-33) and the Machinists presented its
first written proposal (GC Exh. 56). In its proposal, the Machin-
ists essentially relied on the status quo with increases: for ex-
ample, wage increases of $1 per hour for each of the 3-year
term of the contract and pension contribution, increases of $40
per month each of 3 years, and deleting of all bonus and incen-
tive programs from the contract. In addition to its written pro-
posal, the Machinists made an oral proposal through Boltuch,
which was reduced to written form at the meeting (GC Exh.
57). This proposal dealt with procedures for selection of an
arbitrator and procedures for Honda to implement a roadside
service program.

At this meeting, Honda’s Teamsters service and parts pro-
posals were available (R. Exhs. P-42, P-49), and Teamsters
proposals to Honda were also available (GC Exhs. 67 (service),
68 (parts)). (Most of the afternoon session was spent discussing
Honda/Teamsters.)

The subject of information requests came up with Hulteng
exhorting Boltuch to have the requests in as soon as possible.
Hulteng made a few himself, asking about the status of negotia-
tions between the Machinists and certain other Bay Area deal-
ers.

Besides roadside service which Honda did not then have
available for its customers, the parties also discussed physical
examinations for bargaining unit employees which Honda was
proposing, and an appendix to the 1986—1989 contract provid-
ing a flat-rate bonus to mechanics under certain conditions.

On May 16, Honda produced a “Revised” first proposal to
the Machinists (R. Exh. P-34). Under this proposal, Honda had
the option at its expense of requesting employees to undergo an
annual physical examination with the results to be disclosed to
health insurance providers.

b. May 30 (Honda/Machinists)

Once again the parties convened with Boltuch and Hulteng
representing their respective sides. The meeting lasted from
1:30 p.m. to almost 7 p.m. when Franklin had to leave. Honda
produced its third proposal to the Machinists (erroneously
called its second) (R. Exh. P-35).

Part of the discussion concerned compensation for service
writers and the number of service writers to be employed. In
accord with Boltuch’s desire to pay each service writer a per-
cent of the pool of sales, Boltuch proposed a limit on the num-
ber of service writers to be employed, so as not to dilute the
percent available to each, but Franklin refused to commit in
writing to a specific number.

Honda’s proposal provided that shop stewards were to be se-
lected only by the Machinists and that employees were to be
covered by the Boas pension plan rather than by the 401K plan
as previously proposed. Boltuch indicated he had several in-
formation requests regarding the pension plan.

Boltuch attempted to make an oral counter-proposal dealing
with wages and other subjects which Boltuch referred to as plan
A and, alternatively plan B. However, before he could complete
his proposal, Franklin, who had replaced Hulteng had to leave
for the day.

As to temporary employees, there was some vague agree-
ment in concept to allow for the ebb and flow of work by hiring
temporaries. As to meetings, Boltuch requested pay if the meet-
ing was compulsory and no discipline if an employee failed to
attend a voluntary meeting. Finally, Boltuch reiterated that the
Machinists had a statutory right to bargain over new work rules
and that the Union would not waive that right.

c. June 9 (Honda/Machinists)

On this date, Honda issued its fourth proposal (R. Exh. P-
36). Between 1:30 p.m. and 6:15 p.m., Boltuch and Hulteng
met to bargain at the Littler offices and discussed some of the
changes in Honda’s latest proposal: Honda made certain
changes in jurisdiction and eliminated its earlier proposal for an
open shop and in its place inserted a union security clause. In
addition, the parties agreed that an employee would lose his
seniority if he voluntarily left Honda. Probation was proposed
as 90 days, to be extended by mutual agreement; just cause was
added for discharge and discipline, and Honda agreed to give
the Union 5 days’ notice for layoffs or discharge. Honda made
a new proposal to pay employees time and a half for hours in
excess of 8 hours per day and/or 40 hours per week (subject to
certain qualifications); also new was Honda’s proposal that
employees need not be required to provide power hand tools or
heavy equipment. Finally, Honda agreed to delete the MFN
clause as the Machinists had desired.

Much of the session dealt with information requests, both
new and old. As to the former, Boltuch asked several questions
regarding the Boas pension plan such as names of trustees,
amounts of employer contributions, etc. Boltuch also requested
information on how mechanics would be slotted into the Honda
pay proposal. As to outstanding information requests, Boltuch
complained that information on tool insurance, such as the
name of the administrator of the plan, and information relative
to physical exams for employees had never been provided.

Boltuch made an oral proposal at this meeting: (1) all items,
agreed upon to date; (2) noneconomic language such as length
of probationary period could be worked out later, (3) regarding
health and welfare, put Automotive Industries plan back on
table which Honda eventually did and negotiate later on who
would pay increased cost; (4) regarding pension plan, reinstate
former plan with contribution of $207 per month and negotiate
later on increase; (5) regarding apprentice training fund, Honda
had proposed abolishing, but Boltuch proposed leaving issue
open with Honda continuing to contribute to fund and negotiate
on ultimate fate later; (6) retiree health and welfare contribu-
tions had been $18 month and Honda wanted to discontinue;
Boltuch said put back in contract and negotiate later on whether
any increase to $18 per month payments; (7) length of contract
should be 3 years; (8) as to wages, place back on table, current
wage rates and parties can negotiate later on increases, while at
Honda’s option, keeping flat-rate bonus system from old con-
tract appendix (Tr. pp. 2014-2015). After a caucus, Franklin
rejected Boltuch’s proposal, but countered on health and wel-
fare. Honda would agree to continue from old contract, the
Taft-Hartley plan (Automotive Industries plan), but Honda’s
contribution would be frozen at current levels during the life of
the new contract. Before she left, Franklin reiterated that Honda
really wanted flat rate as part of its new contract.

d. June 15 (Honda/Machinists)

At this session, Boltuch represented the Union and Hulteng
and Franklin represented Honda. The session was held at the
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Teamsters Hall in Daly City. Boltuch began by asserting that
although the Union didn’t like flat rate and was not prone to
accept it, the Machinists were willing to bargain over flat rate.
Then the parties discussed flat rate, but reached no agreement.

Then Honda made a new proposal regarding a review com-
mittee composed of employees and management to oversee
discipline and discharge. Boltuch rejected this on the grounds
that the employees didn’t want it. When the parties turned to a
discussion of Honda’s proposal on service writers and dis-
patchers, Boltuch said, “Roger [Boas] is into fucking people.”
As to the Boas pension plan, Hulteng stated that Honda would
contribute $100 per month per employee. When Hulteng as-
serted that the Boas pension plan was better than the old plan,
Boltuch asked for the names of any experts who said so.
Hulteng also asserted that under Honda’s proposals, it desired
to reduce the number of paid holidays because under flat rate,
employees would make more money.

The parties reached agreement on one element of Honda’s
proposal, regarding the assignment of mechanics to service
teams within Honda’s discretion. Boltuch agreed to this so long
as there was no impairment of a mechanics’ wages, hours or
other terms and conditions of employment.

Boltuch complained during the session that he was still wait-
ing for previously requested information regarding flat rate, and
the service manuals used to compute flat rate and slottings of
Machinists under the new pay plan.

On June 21, the parties, including representatives of all three
dealers, met at the FMCS. Honda presented its fifth proposal at
this meeting (R. Exh. P-37). Among the changes contained in
this proposal was Honda’s increase in the hourly guarantee
from $8 to $10 per hour; additional paid holidays; and Honda’s
agreement to make contributions to the health and welfare
funds existing under the 19861989 agreement.

e. June 26 (Honda/Machinists)

This meeting was held at the FMCS with Commissioner
Jacobsen in attendance. Boltuch represented the Union and
Franklin represented Honda. The meeting began at 10 a.m., but
Boltuch announced that he had to leave at 12:30 p.m. in re-
sponse to a court subpoena. The parties were working off
Honda’s June 22 proposal, its sixth and the first to be captioned
“Final” (R. Exh. P-38). At Boltuch’s request, Franklin prepared
a three-page handwritten document purporting to recite the
differences between Honda’s June 9 and 22 proposals (GC Exh.
63). Franklin gave the document to Jacobsen who in turn con-
veyed it to Boltuch. None of the changes referred to could be
characterized as a breakthrough.

Before Franklin left, Boltuch asked when Honda would be
locking out employees. Franklin responded that due notice
would be given.

On June 27, Hulteng called Machinists official, J. B. Martin
and offered to extend the Honda agreement for an additional
month, because Boas was planning to take a more active role in
management and because a new general manager had just been
hired. This was Williams Boggs, who testified for Respondents,
as did Boas. Hulteng continued that Boggs needed time to be-
come familiar with the issues. Hulteng continued to say that
with the additional time, Honda would be willing to reconsider
its position on hard subjects, such as flat rate. Martin responded
positively and said that either he or Boltuch would call back.

During the evening hours of June 27, Boltuch called back,
first of all to protest Hulteng’s talking directly to a representa-

tive of Boltuch’s client. With that over, Hulteng repeated what
he had told Martin and added that Honda would be redrafting
some or all of its proposals. Hulteng told Boltuch that when the
parties met again, Honda would concentrate on three key is-
sues: (1) elimination of bonus provision in the appendix of the
1986-1989 agreement; (2) restricting of service writers com-
pensation from hourly wage to commission; and (3) emphasis
on increasing efficiency of mechanics. Boltuch recalled
Hulteng saying that Honda intended to repropose the pension
plan and the health and welfare plan from the old contract when
the parties next bargained, but Hulteng denied ever making
such statements. Based on the wording of Boltuch’s June 29
letter referred to below, I am convinced Boltuch was mistaken
regarding Hulteng’s alleged statements about the withdrawal of
the Boas pension plan and the proposed health and welfare
plan. Accordingly, I credit Hulteng’s denials about that portion
of the telephone conversation.

On June 29, Boltuch wrote a letter to Hulteng confirming the
June 27 telephone conversations. Among other subjects con-
firmed was Boltuch’s agreement to extend the 1986-1989 Ma-
chinists and the two 1986—1989 Teamsters contracts up to and
including July 31. Boltuch also noted the parties had agreed in
the phone call to meet again at the Littler offices on July 10 at 9
a.m. Finally, pending receipt of Honda’s new proposals, and
with the exception of certain materials relating to the Honda
pension and 401K plans which Honda was then proposing,
Boltuch stated in the letter that he was holding in abeyance any
and all pending information requests but that they were subject
to renewal (R. Exh. C-59).

On June 28, the parties executed written extensions for
Honda/Machinists and Honda/Teamsters up to July 31 (R.
Exhs. 31a, b).

- July 10 (Honda/Machinists)

This meeting was held at the Littler office with Jacobsen
present. Hulteng represented Honda and Boggs was present for
his first negotiating session. Boltuch represented the Union
with the assistance of Martin and Shmatovich. The parties were
working from Honda’s latest proposal issued June 27 and la-
beled as Honda’s second final (R. Exh. P-39). Jacobsen told
Boltuch that Honda would not be making new proposals at the
meeting, but were awaiting the Union’s proposals. This infor-
mation was contrary to what Boltuch understood Hulteng to say
over the phone on June 27. However, Hulteng testified he had
not had sufficient time to formulate new proposals.

Boggs and Martin exchanged points of view relative to effi-
ciency. Hulteng set the stage for the discussion by stating that
Honda’s efficiency was much lower than other Honda dealers.
Martin said part of the problem was inadequate training and
Boggs agreed. Hulteng made a reference to negotiation between
the Machinists (different local) and Diablo-Mazda (D/M), a
dealer located in Contra Costa County, east of San Francisco.
Hulteng asked if the Machinists would make the same propos-
als made by the Machinists to D/M, with respect to efficiency.
Boltuch made no direct reply except to say the Union desired to
keep efficiency and flat rate separate. Martin added that if
Honda attempted to implement flat rate, the Union would go to
“fucking war.” About this time, Hulteng stated that Honda in-
tended to withdraw its flat-rate proposal.

Towards the end of the session, Boltuch made an oral pro-
posal which was similar to the old collective-bargaining agree-
ment with minor modifications, such as a separate Machinists
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efficiency proposal. Under this proposal, Honda would notify
the Union if an efficiency problem exists and an employee
could be subject to discipline with an entitlement to automatic
grievance through steps one and two. Hulteng had to leave at 4
p.m., but before the meeting adjourned, Boggs said the Union
offer was “short.”

g. July 20 (Honda/Machinists)

Honda issued its third final proposal on this date (R. Exh. P-
39A). The proposal took flat rate off the table, and in its place
proposed an hourly wage plan, increased service advisor draw,
eliminated the bonus plan which had been in the old contract
appendix and made certain other changes. The parties convened
at the FMCS with Commissioner Carpenter replacing Jacobsen
who had left government service. Boltuch represented the Un-
ion and Hulteng and Seamans represented Honda. The meeting
began about 10 a.m., about 30 minutes late.

Hulteng began by saying Honda was at final position and no
further movement was contemplated. Boltuch noted that
Honda’s latest final proposal contained a new provision on
dispatchers who were to be paid based on mechanical labor
gross profit.** Because the Union had not seen this before, Bol-
tuch stated it was arrogant for Hulteng to assert Honda was at
final position. Ultimately, Hulteng agreed with this contention,
saying Honda was not at final position as to this particular ele-
ment of the proposal.

Boltuch noted that while flat rate was off the table, Honda
was still proposing a MFN clause which meant that the Ma-
chinists were still liable for flat rate if they agreed to it with any
other employer. Hulteng testified that the Union never specifi-
cally requested that MFN be deleted. I find, however, that Bol-
tuch’s remarks would have reasonably implied that the Union
desired the MFN clause removed from the contract.

Boltuch also noted that he received reports that Boas had
been talking to bargaining unit employees about such subjects
as Honda wanting a 4-year contract. Boltuch added that in light
of what he believed to be unlawful acts by Boas, any strike of
Honda would be an unfair labor practice strike. Hulteng asked
for union proposals, but Boltuch said it appeared to be futile to
make proposals with Hulteng asserting Honda wouldn’t move.
Further, Boltuch complained that he had made a full oral pro-
posal at the last meeting, but that no real bargaining had oc-
curred over its contents.

Hulteng contended that with flat rate off the table, Honda de-
sired to focus on efficiency, quality of work, and service writer
compensation. Hulteng continued that if an employee fell five
percent or more below shop average on efficiency, the person
was subject to discipline, but only discipline resulting in dis-
charge was subject to grievance.

Finally, Littler Attorney Seamans who was in charge of re-
sponding to the Union’s information requests said that the Ma-
chinists could reexamine information regarding non-Honda
suppliers which had been first produced on June 22. Teamsters
representative Kuhn had been at Honda on that very day look-
ing at information on parts gross profit.

During the Union caucus, Carpenter told Hulteng that the
Union wished to leave without reconvening. When Hulteng
objected, Boltuch returned to say that he had to leave, but could
stay for 5 more minutes. Hulteng stated that no additional meet-

3% Also Honda proposed a new classification: dispatcher trainee to be
paid $400 draw per week against commission. After a caucus, Hulteng
proposed wages on a 4-year progressive rate to full dispatcher.

ings were necessary since the Machinists had presented no
proposals on July 20. However, if the Machinists wished to
present any additional proposals in the future, Honda would
consider agreeing to additional bargaining sessions.

On July 25, Hulteng wrote to Boltuch enclosing a copy of
Honda’s final offer, which incorporated changes made at the
last bargaining session on July 20 (R. Exh. C-141). The final
offer enclosed with the letter was the fourth final and the ninth
proposal to the Machinists (R. Exh. P-40). Hulteng concluded
his letter by saying “the Employer does not foresee any addi-
tional movement from this final proposal.” In the proposal,
Honda changed the method of computing wages for dispatcher
trainees to include five different rates of commission and
weekly draw depending on length of service.

h. August 4 (Honda/Machinist)

On this date the parties met at the Littler law firm with Bol-
tuch representing the Machinists and Franklin and Seamans
representing Honda. Franklin began the meeting by stating that
Honda was at final position, but that it was ready to consider
any Machinists proposals. Boltuch complained that not all sub-
jects in the proposal had been discussed. Boltuch continued that
the Machinists would agree to Honda’s proposal to eliminate
the bonus provision from the old contract. For its part, Honda
agreed to eliminate the MFN clause, but stated it wanted addi-
tional union concessions on service writer compensation based
on commission, and on increased efﬁciency.“

Boltuch then made a verbal counteroffer: as to service writ-
ers compensation, change $750 per week draw to $150 per day
with $20 increase per year for the second through fifth years of
the contract, commission not to be based on pool, but to be
based on individual sales, protections to be built into the con-
tract for three current service writers so that if additional ser-
vice writers were hired [stacking the unit], instead of having the
current commission diluted, Honda would agree to increase the
commission, language to restrict Honda’s authority to increase
the hours of service writers beyond 40 hours per week, specify
in contract that dispatcher trainees to receive progressive
wages; mandatory meetings to be paid time, discipline short of
discharge to be subject to grievance and discipline for come-
backs to be imposed only if fault of employee and only if em-
ployee efficiency lower than 98 percent, work assignments to
be made be made on impartial basis.

All or most of these proposals were rejected by Franklin, in-
cluding those where Boltuch was seeking a clarification in the
contract of matters that Honda had already agreed to. At one
point during a union caucus, Boltuch called Mike Day, to con-
fer with him about what the Union would authorize Boltuch to
do. Boltuch told Franklin that Day and he would have to con-
sult further in person, after which Boltuch would be prepared to
make two full alternative offers. At the conclusion of the meet-
ing, the parties had not agreed on exactly what elements of
discipline would be subject to grievance and arbitration, nor
had agreement been reached on compensation for service writ-
ers and dispatchers.

3! The record does not clearly indicate whether the MFN clause was
removed from Honda’s proposals during the meeting of June 9, as
Boltuch first testified (Tr. p. 1999), or during the meeting of August 4
as Boltuch later testified (Tr. p. 2310). In any event, during the meeting
of July 20, the subject of MFN clause was apparently discussed (Tr. p.
2279).
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On August 10, Franklin sent a letter to Boltuch enclosing
Honda’s final proposal (R. Exh. P-41), as modified orally at the
table on August 4. In the proposal, Honda modified the service
writer compensation language reflecting that the commission
percentage was to be based solely on each individual’s service
writer’s work. Franklin continued in her letter to state, again,
that the Employer was at final position and did not believe that
further negotiations would be fruitful, but accepted Boltuch’s
invitation to meet on August 14 (R. Exh. C-190). In another
letter of August 10, Hulteng wrote to Boltuch noting that Bol-
tuch was not available on any date prior to August 14. Hulteng
continued in his letter to say that if agreement was not reached,
Honda intended to take economic action [i.e., lockout employ-
ees] on August 15 and to implement unilateral changes in terms
and conditions of employment on August 16 (R. Exh. C-191).
The proposal sent to Boltuch was Honda’s tenth proposal and
its fifth designated “final.”

i. August 14 (Honda/Machinists)

The parties met at the Engineers and Scientists Hall in San
Francisco, beginning the meeting about 10:30 a.m., 30 minutes
later than scheduled. Boltuch represented the Machinists and
Franklin represented Honda. Franklin began negotiations, as in
the past, by announcing that Honda was at final position and by
asking Boltuch if he was prepared to sign Honda’s proposal of
August 10. Boltuch said he wouldn’t sign it nor recommend
ratification. Boltuch testified that he did not know if the Ma-
chinists ever did vote on the August 10 offer.

Boltuch did make some proposals at this meeting. Boltuch
made package proposals characterized as plan A and plan B,
which was based on Boltuch’s conversations with Mike Day.
As to option A, Boltuch proposed no wage reduction for a year
for mechanics and service writers; for mechanics, change four
levels to two, journeymen and trainees. As to slotting of em-
ployees, Boltuch proposed that Honda has the sole right to
place an individual at a level greater than the employee’s ex-
perience would require; Machinists to agree to term of 5 years
for contract; Boltuch proposed for mechanics, wage increases
over 5 years, beginning at $19.25 per hour; combine dispatch-
ers and service writers, and Union to agree to commission
rather than hourly; over 45 hours per week equals overtime;
comebacks defined and mechanics working at 100-percent
efficiency not subject to discipline for comebacks.

As to option B, take all language and terms agreed upon to
date. Use the British Motors proposal (GC Exh. 64) which had
previously been implemented by British Motors in its negotia-
tions with the Machinists to make offers in the instant negotia-
tions. In addition, Boltuch proposed a 365-day cap on backpay
rather than 90 days as proposed by Honda and that arbitrators
be selected as needed from a list to be maintained by FMCS or
the parties to agree on a permanent arbitrator.*>

At the end of the lengthy offers, Franklin told Boltuch that
the offers could have been made in May as they were not de-
pendent on answers to information requests. Franklin continued
that she didn’t consider Boltuch’s options A and B to be serious
attempts to reach agreement so Honda would make no counter-
offer. In response to Boltuch’s request for Franklin to correct
certain typographical errors in the August 10 proposal, Franklin
refused, saying that no changes were warranted in the final
proposal. Franklin concluded by saying we reject everything;

321 have recited the major points of Boltuch’s options A and B.

the parties are at impasse. To this Boltuch responded that
Honda didn’t want to reach agreement and planned to go non-
union at some point in the future.

On August 16, Hulteng wrote to Boltuch with notice that as
of same date, Honda implemented substantial portions of its
final offer to the Machinists, i.e., all portions of its final offer,
except for section 2 (Union Security), section 10 (Grievance
Procedure Adjustment Board and Arbitration) and section 27
(Contract Term). This was done, the letter concluded, because
of “the continued impasse in negotiations between the parties
and after engaging in economic action on August 15.” (R. Exh.
C-211A).

j. Honda/Teamsters

As is by now well known, Boltuch and Hulteng met on May
5 with representatives of the three Respondents present. No
bargaining occurred and no Teamsters proposals were ready.
The parties agreed to meet again on May 15. Honda issued its
first proposals on May 11 for service (R. Exh. P-42) and for
parts (R. Exh. P-49). The Teamsters presented its first propos-
als on May 15 (GC Exhs. 67 [service], 68 [parts]).

The May 15 bargaining session began about 10:25 a.m. with
Hulteng asking if the Teamsters would agree to combine its two
units into one. Boltuch refused and then summarized how the
Teamsters proposals differed from the 1986—1989 agreements.
Little bargaining occurred on this date as the Machinists had
taken up the morning session and the Teamsters the afternoon.
The session ended at 4:15 p.m. On May 16, Honda distributed
proposals to the Teamsters (R. Exhs. P-43 [service] and P-50
[parts, titled Revised First Proposal]). Boltuch prepared his
customary “Takeaways” letter, but only the one for service is
contained in the record (GC Exh. 48). In the document, appar-
ently distributed to bargaining unit employees, Boltuch com-
plained of an open shop, 120-day probation period with layoffs
at Honda’s discretion, Honda’s input in selection of shop stew-
ard, reductions in paid holidays, deletions of major medical and
Kaiser (HMO) option and Teamsters pension plan, a provision
reading, “Employer shall not terminate more than 25% of the
work force within 30 days,” subcontracting at Employer’s dis-
cretion, and certain wage levels, with Employer discretion to
slot employees.

k. May 24 (Honda/Teamsters)

This meeting was held at Teamsters Union hall in Daly City
with Hulteng, Franklin and Rechtschaffen representing Honda
and Boltuch representing the Teamsters. Beginning at 10:25
a.m., the meeting first of all covered Honda’s second set of
proposals to Teamsters (R. Exhs. P-44 [service], P-51 [parts]).
Hulteng described these new proposals as “state of the art.”
Then Franklin explained how the new proposals differed from
prior proposals. Unlike Royal and German, Honda was not
proposing a cafeteria plan. As to the health and welfare plan,
Honda was proposing either the Northern California Motor Car
Dealers Association (NCMCDA) plan or Kaiser HMO. The
former had previously been available to Honda’s nonunion
employees. Boltuch requested all relevant documents relative to
the health and welfare plan and received these on June 14. Dur-
ing the session, Boltuch made counterproposals relevant to
certain sections and Hulteng responded.

l. June 8 (Honda/Teamsters)

This meeting began about one hour late at 10:30, apparently
because Franklin was somewhat late and because of an em-
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ployer caucus immediately after she arrived. Franklin repre-
sented Honda and Boltuch represented the Teamsters. After the
meeting finally began, Honda distributed its third set of propos-
als (R. Exhs. P-45 [service], P-52 [parts]). Franklin then sum-
marized the changes in Honda’s proposals made by the current
proposals: reinstatement of the union-security clause; probation
period shortened to 90 days and to be extended by mutual
agreement; Employer discretion to schedule four 10-hour days;
revise shop steward selection method; delete training section
which apparently pertained more to the mechanics; add “just
cause” for discipline and discharge; increase wages for service
employees.

Before the meeting ended at 2 p.m. because Franklin had to
leave early, Franklin stated she had no cost information as to
whether Honda’s proposed health and welfare plan was less
expensive than the Teamsters had been. Nor did Franklin have
information on where service employees would be slotted un-
der the new proposal. Boltuch made a hurried counterproposal
before Franklin left: term of the agreement to be 3 years, keep
current health and welfare plan, and current joint trustee pen-
sion plan, Honda to prepare a short list of problems with the
Teamsters bargaining units and finally, the parties to negotiate
increased wages.

On June 14, Hulteng sent a letter to Boltuch purporting to re-
spond to Teamsters information requests regarding slotting and
pensions (GC Exh. 49). As to health and welfare cost informa-
tion, Hulteng wrote, “Since the Employer has agreed to pay the
Union’s health and welfare benefits plan, a response to this
question is unnecessary.” Apparently this was not accurate
information. Franklin had agreed to reinstate the Union’s health
and welfare plan only if the Teamsters agreed that employees
would pay any increased costs over the life of the agreement.
Boltuch had not agreed to this condition, so the information
request was still valid.

m. June 16 (Honda/Teamsters)

On this date, Franklin represented Honda and Boltuch repre-
sented the Teamsters. Although scheduled to begin at 9:30 a.m.,
the meeting didn’t start until 10:45 a.m. Then Boltuch had to
leave at 5 p.m. While the parties were negotiating, Honda pro-
duced its fourth set of proposals (R. Exh. P-46 [service], P-53
[parts]). Among the changes described by Franklin at the table
was allowance for the union steward to spend up to 10 days per
year on union business without pay, and instead of 24 hours’
notice requested for a union business agent to visit Honda, the
proposal called for “reasonable notice.” Franklin also pointed
out that the Union’s health and welfare plan from the old con-
tract was reinstated (apparently without any conditions) and the
arbitrator had increased authority to award backpay up to 90
days.

Honda added a new section relating to a review committee
with authority to review employer decisions regarding disci-
pline or discharge. This was to be substituted for the grievance
and arbitration provision. Boltuch objected claiming the provi-
sion was illegal under Federal labor law.

For the first time Honda proposed that the parts employees,
instead of being paid hourly wages, were to be paid commis-
sion, based upon a certain percentage of gross profit generated
by the department. Boltuch made a number of information re-
quests about this new plan. Based on information supplied by
an employee-member of the Union’s bargaining committee,
Boltuch raised questions regarding Honda’s discounting parts

to certain customers. If true, this practice would reduce gross
profit and reduce employee commission income. Boltuch noted
that commission pay systems had been a major issue in 1986,
but that all or most dealers eventually withdrew them. Boltuch
made counteroffers on some items like the grievance procedure.

Before adjournment, Boltuch said that so far as the Team-
sters were concerned, there were three critical areas in negotia-
tions: health and welfare (only small clarification needed), pen-
sion, and wages (Tr. p. 1832).

On June 19, Boltuch wrote to Hulteng complaining as to
Honda/Teamsters, that Honda’s response to Boltuch’s informa-
tion requests had not been adequate (GC Exh. 50, pp. 4-5).

On June 21, all parties met at FMCS, but as to Honda/-
Teamsters, no bargaining occurred. At some point during this
meeting, Honda presented its fifth set of proposals to the Team-
sters (R. Exhs. P-47 [service], P-54 [parts]).

I have recited above the facts and circumstances surrounding
the extensions of the Teamsters and Machinists contracts. |
repeat here that the parties signed documents extending the
service and parts agreements to the end of July (R. Exh. 31b).

n. July 14 (Honda/Teamsters)

This meeting held at the FMCS was scheduled to begin at
9:30 a.m., but did not actually begin until about 10:30 a.m., due
to Franklin’s tardiness. She was representing Honda with Bol-
tuch representing the Teamsters. Franklin said she would be
working from the June 21 proposals but Boltuch protested that
Hulteng had said in a phone conversation on June 27, that Boas
intended to change Honda’s proposals and become more active
in negotiations. Without directly responding to Boltuch, Frank-
lin began a summary of the changes contained in the June 21
proposals which up to that time had not been discussed at a
bargaining session: vacation benefits had been expanded con-
sistent with the old contract; for parts employees, Honda per-
sisted in its commission plan, but did include an increase in
wages for the assistant parts manager. Then Franklin returned
to the wage scales within a five-level plan. The amounts pro-
posed within these levels were not to Boltuch’s satisfaction.
Franklin also referred to outside sales drivers; a new classifica-
tion contained within the latest proposal and which Boltuch had
not seen before. As to the health and welfare plan, Honda was
now proposing that it would pay half of the increased costs. No
changes were proposed on the pension plan, contrary to what
Boltuch said he was told by Hulteng. Part of the confusion over
the pension plan related to the amount of the employer’s con-
tribution: either $100 per employee per month as per June 14
letter from Hulteng to Boltuch (GC Exh. 49), or 2 percent per
employee as Franklin told Boltuch on July 14 (Tr. pp. 1855-
1856), or no guarantee of any amount, as Franklin later stated
on July 14 (no specific amount would be placed in the contract)
(Tr. p. 1857). Finally, Boltuch complained that Boas had been
holding employee meetings at work giving employees different
information from what was being stated by Honda’s representa-
tives across the table.

As a result of the above, much of which displeased Boltuch,
he made certain statements about Boas who was not present at
the July 14 session. Boltuch said he was going to attack Boas
verbally, regarding his nolo plea to having had sex with female
minors. Boltuch continued this theme: he wouldn’t let Boas
screw the employees as he had screwed the teenagers. Directly
to Franklin, Boltuch said, “let Boas go fuck another 12 year
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old”; referring to Boas, Boltuch said, “fucking asshole, should
have been put in jail.”

In support of Honda’s evidence regarding Boltuch’s behavior
and statements at the July 14 session, Respondents called as a
witness Joseph Robles, an employee in the Honda parts bar-
gaining unit for 20 years, union shop steward for 5 years, and
member of the Teamsters for 39 years. Robles had been present
as part of the union bargaining committee, a position he as-
sumed at the request of Teamsters business agent, Bruce Kuhn.
Robles corroborated the testimony of others given as to Bol-
tuch’s statements about Boas. In the opinion of Robles, based
on his attendance at three bargaining sessions, he felt the bar-
gaining was making no progress. Robles also attended two
union meetings during negotiations, the last one was at a Team-
sters hall in Daly City. At this meeting, a Teamsters official
named Dave Powell spoke to Honda parts employees and said
the major issue was the Boas pension plan which the Teamsters
did not want to replace the Teamsters pension plan in the old
contract. According to Robles, the parts employees voted by
secret ballot, 100 percent in favor of a strike at Honda which
occurred in August. After about 7 weeks, Robles and two or
three other parts employees resigned from the Teamsters and
returned to work.

Finally, Robles recalled a discussion on July 14 where Bol-
tuch made information requests of Franklin regarding the pen-
sion plan and health plan. When Franklin offered to mail the
material to him, Boltuch said he needed it as soon as possible to
evaluate Honda’s proposals. Robles also heard Boltuch com-
plain that Honda Parts Manager Greg Kemp hadn’t returned
Boltuch’s phone calls in Boltuch’s continuing efforts to get the
necessary information prior to July 14.

Before the meeting ended, Boltuch further complained of
lack of communication with Wyatt & Co., the designated ad-
ministrator of the Boas pension plan. (No representative of
Wyatt testified in the hearing.) Moreover, Boltuch added that
the Teamsters could not accept the Boas pension plan as pro-
posed, without certain changes to it. About 4 p.m., Franklin left
the meeting, saying she didn’t see any purpose in being there.

On July 19, Honda’s “final” proposals were delivered to Bol-
tuch (Resp. Exhs. P-48 [service], p-55 [parts]).

o. August 7 (Honda/Teamsters)

This session was held at the Engineers and Scientists Hall in
San Francisco between 10 a.m. and 3:10 p.m. Boltuch repre-
sented the Teamsters and Franklin represented Honda. Franklin
began by stating that Honda was at final position and solicited
proposals from Boltuch. Boltuch denied Honda was at final
position, because several sections of the last proposal had not
been discussed. This led to an argument over whose fault it had
been that the parties had not met for a three week period.
Franklin claimed that Boltuch had refused to meet sooner; Bol-
tuch claimed the 3-week period was part of a hiatus requested
by Hulteng.

Boltuch complained in particular that Wyatt & Co. had not
yet met with the Union’s pension expert regarding the Boas
pension plan. Accordingly, Boltuch was in no position to make
a counteroffer on pension as demanded by Franklin. Instead,
Boltuch went through Honda’s final proposal, section by sec-
tion, in some cases agreeing, for example on a 90-day probation
period and on the concept of commission as opposed to hourly
wages, and in other case disagreeing, for example, as in the
case of the new classification of “outside salesperson” and with

respect to Honda’s claim of discretion to layoff unit employees
in any order, or to set work hours. Where Boltuch did make
counteroffers, Franklin answered by repeating, “reject, reject,”
on the grounds that the issues had been covered before.

According to Boltuch, Franklin continued to interrupt him,
even after he told her to stifle herself, even after he stood up
and pounded his fist on the table and shouted for her to stop.
Accordingly, he wrote Franklin a note and read it to her across
the table:

If [Franklin] insists one more time on interrupting the [Union]
or not letting the Union present an entire counteroffer, then
Local 665 will assume that SF Honda is refusing to negotiate
and will suspend negotiations until SF Honda stops such con-
duct.

[R. Exh. 11.]

A witness named John Montedaro called by Respondents
confirmed this sorry spectacle. Like Robles, Montedaro was
present as part of the union bargaining committee. A Honda
parts employee since November 1988 and a member of the
Teamsters until July, Montedaro testified that each side inter-
rupted the other. When Franklin asked for proposals, Boltuch
brought up a different subject and didn’t give Franklin any
respect. However, on cross-examination Montedaro recalled
Franklin interrupting Boltuch with a continuing request for the
Teamsters to make proposals regarding wages.

Finally, the meeting ended as Boltuch rejected Honda’s final
offer and a representative of the Engineers and Scientists Hall
appeared to say that the Employer’s group had to leave because
they were trespassing and making too much noise, and that if
they didn’t leave, police would be called.

In the opinion of Honda General Manager Boggs who was
present for part of the August 7 session, the parties were a long
way away and agreement was not possible.

On August 8, Honda locked out its Teamsters bargaining
unit employees. Then on August 9, Hulteng wrote to Boltuch
saying that because Honda would not move from its final offer
which the Union had rejected, effective August 9, Honda had
implemented its final offer of July 19 except for the union secu-
rity, grievance and arbitration, and the contract term (R. Exh.
C-184). Franklin also wrote a letter to Boltuch on August 9
giving her version of the events of August 7 (R. Exh. C-185).

On August 9, Allen attended on behalf of the Teamsters, a
meeting with Wyatt & Co. regarding the Boas’ pension pro-
posal. Besides Allen, two representatives of the Teamsters pen-
sion fund, and Seamans on behalf of Honda were present. For
Wyatt, someone named DelLaCruz, who did not testify, was
present. During the meeting, Seamans announced the unilateral
implementation by Honda, as explained in Hulteng’s August 9
letter referred to above. Notwithstanding the element of moot-
ness, Allen testified she attempted without success to acquire
information on how pension benefits were to be calculated and
to acquire a summary of the plan proposal.

c. Analysis and conclusions

1. Late filed exhibits

After the record of this case was closed, I received letters
dated February 25 and March 1, 1993 from Attorney Supton
purporting to enclose copies of certain documents which Sup-
ton asserted supported his theory of the case: that the Machin-
ists were not unalterably opposed to flat rate, that is flat rate as
defined by Respondents in this case. Because of the practice so
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clearly established by the parties to this case, I was not sur-
prised to receive subsequent to Supton’s letter, a letter from
Attorney Hulteng agreeing with Supton that the documents
should be received into evidence, but asserting the documents
supported his theory of the case: that they flatly contradict Bol-
tuch’s testimony that certain collective-bargaining agreements
between auto dealers and the Machinists contain flat-rate com-
pensation systems. For convenience, I adopt Respondent’s ex-
hibit numbers suggested by Hulteng in his letter to me of March
15, 1993:

R. Exh. 90, 1981-83 agreement between Burlingame
Porsche-Audi, Inc. and Machinists Lodge No. 1414, Dis-
trict Lodge No. 190;

R. Exh. 91, 1988-91 agreement between the Firestone
Tire & Rubber Co. and Peninsula Auto Mechanics Lodge
No. 1414, District Lodge No. 190;

R. Exh. 92, 1991-91 agreement between Four-Wheel
Brake Service and Machinists Lodge No. 1414, District
Lodge No. 190;%

R. Exh. 93, 1991-94 agreement between Four-Wheel
Brake Service and Machinists Lodge No. 1305, District
Lodge No. 190;

R. Exh. 94, two-page letter dated May 2, 1986 reflect-
ing certain terms of a contract extension between Four-
Wheel Brake Service and Peninsula Auto Mechanics
Lodge No. 1414.

Without objection, I reopen the record to admit the above ex-
hibits as Respondent’s exhibits and reclose the record.

2. Royal/Machinists (20-CA-23047)

a. Impasse—statement of legal principles

The Board has defined impasse as the point in time of nego-
tiations when the parties are warranted in assuming that further
bargaining would be futile. . .. Both parties must believe that
they are at the end of their rope. . . . Larsdale, Inc., 310 NLRB
1317 (1993). A court of appeals defines impasse in a similar
fashion, but with slightly different emphasis. “An impasse re-
quires a deadlock, and for such deadlock to occur, neither party
must be willing to negotiate.” NLRB v. Powell Electric Mfg.,
906 F.2d 1007, 1011-1012 (5th Cir. 1990).

To determine when an impasse occurs, the Board directs me
first to the leading case of Taft Broadcasting Co., 163 NLRB
475, 478 (1967), enfd. sub nom. Television Artists AFTRA v.
NLRB, 395 F.2d 622 (D.C. Cir. 1968), where the Board stated,

[Alfter good faith negotiations have exhausted the prospects
of concluding an agreement, an employer does not violate the
Act by making unilateral changes that are reasonably com-
prehended within his pre-impasse proposals.

Whether a bargaining impasse exists is a matter of
judgment. The bargaining history, the good faith of the
parties in negotiations, the length of the negotiations, the
importance of the issue or issues as to which there is dis-
agreement, the contemporaneous understanding of the par-
ties as to the state of negotiations are all relevant factors to
be considered in deciding whether an impasse in bargain-
ing existed.

33 Apparently through inadvertence, this exhibit submitted by Supton
was omitted from Hulteng’s letter to me.

See also KCET-TV, 312 NLRB 15 (1993); McAllister Bros.,
312 NLRB 1121 (1993).

Because impasse is a defense to a charge of unilateral
change, it must be proven by the party asserting that impasse
exists. North Star Steel Co., 305 NLRB 45, 45 (1991).

A finding of impasse presupposes that the parties prior to
impasse have acted in good faith. CBC Industries, 311 NLRB
123, 127 (1993). An employer may not parlay an impasse re-
sulting from its own misconduct. Wayne’s Dairy, 223 NLRB
260, 265 (1976). Among the types of unfair labor practices
which, if found, may preclude impasse is an employer’s refusal
to supply information. Pertec Computer Co., 284 NLRB 810,
811 (1987). For example, in Circuit-Wise, Inc., 306 NLRB 766
(1992), the Board found that Respondent had violated Section
8(a)(5) and (1) of the Act by refusing to furnish the Union with
financial information it requested in connection with the Re-
spondent’s proposal for a profit-based retirement plan. The
Board stated,

We find no logical or legal basis for requiring a party to ac-
cept a proposal before being given a chance to review infor-
mation that is relevant and necessary to its evaluation. [Id. at
769.]

Of course, unwarranted delay in furnishing requested material
which is relevant and material, may also constitute an unfair
labor practice. South Carolina Baptist Ministries, 310 NLRB
156, 191 (1993).

Notwithstanding the above, it must be noted as the court ex-
plained in Intermountain Rural Electric Assn., 984 F.2d 1562,
1569-1570 (10th Cir. 1993), that there is no presumption that
an employer’s unfair labor practice automatically precludes the
possibility of meaningful negotiations and prevents the parties
from reaching good-faith impasse. Rather, impasse is precluded
if there is a causal connection between the employer’s unreme-
died changes and the subsequent deadlock in negotiations.
However, the court continued, the Board may consider the ef-
fect of unilateral changes on the bargaining process itself, La
Porte Transit Co. v. NLRB, 888 F.2d 1182, 1186 (7th Cir.
1989), and likewise may consider the issue of employer good
faith in light of such unilateral changes. Cauthorne Trucking,
691 F.2d 1023, 1026 fn. 5 (D.C. Cir 1982). Lastly, the court
noted at 1570, that whether impasse occurs is a question of fact.
La Porte Transit Co., supra at 1187. See also Litton Microwave
Cooking Products, 300 NLRB 324 (1990), enfd. 949 F.2d 249
(8th Cir. 1991).

To conclude this initial statement of governing law, I turn to
the Board’s decision in Page Litho, Inc., 311 NLRB 881
(1993), where the Board explained the policy consideration
underlying the legal principles of impasse:

[TThe real harm in an employer’s unilateral implementation of
terms and conditions of employment is to the Union’s status
as bargaining representative, in effect undermining the Union
in the eyes of the employees. See NLRB v. C&C Plywood
Corp., 385 U.S. 421, 430 fn. 15 (1967).
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34
b. Impasse—conclusions

In turn now to apply the law to the facts of this case. I begin
with the factors recited by the Board in Taft Broadcasting Co.,
supra.”® The bargaining history, although occasionally rancor-
ous and bitter reflected adequate discussion of the major issues
in this case: wages (flat rate), health and welfare, and pension.
It was flat rate in particular which Royal indicated early on was
something the employer had to have. I note the background of
flat rate and the Machinists, where the Union had resisted the
concept with other dealers in the Bay Area such as British Mo-
tors. Other issues in the bargaining such as grievance and arbi-
tration, discipline and efficiency were all unresolved because
the Machinists felt they could not agree to flat rate.

I have examined the posthearing exhibits submitted by Sup-
ton and find, in agreement with Respondents, these exhibits do
not reflect acceptance by the Machinists of the flat-rate con-
cept. I find further there was no evidence adduced in this hear-
ing suggesting that the Machinists had ever agreed to the con-
cept of flat rate, as that term was used by Respondents. Further,
I note the absence from the hearing of Mike Day, the highest
ranking official of the Machinists who would have had to dele-
gate authority to Boltuch for the Machinists to agree to flat rate.
Day’s failure to testify convinces me that the Machinists never
seriously considered agreeing to flat rate. I count seven
bargaining sessions for Royal/Machinists of varying lengths of
time. Even considering tardiness and premature endings for
various reasons and caucuses during the seven sessions, I am
nevertheless convinced adequate time was spent by the parties
discussing the issues. With one exception, none of Boltuch’s
counteroffers embraced the concept of flat rate. The exception
is Boltuch’s mysterious “Union Partial Offer on Flat Rate” (GC
Exh. 35), which he apparently drafted and gave to Jacobsen to
be passed along to Respondents. In the Facts, I find that Re-
spondents received this document. Nothing contained therein
caused me to doubt that the parties reached impasse prior to
implementation. The document failed to embrace the essence of
flat rate, which is the hourly allotment of time according to
standard manuals. Compare Henry Miller Spring Mfg. Co., 273
NLRB 472 (1984).

Boltuch’s statement of June 30 where he stated he would
sign a contract with flat rate if several related issues could be
resolved such as comebacks, compensation levels, and other
matters was not to be taken at face value, since Boltuch did not
frame a formal counteroffer and the overall content of negotia-
tions indicates to me Boltuch was not serious in his vague oral
proposal made during the sixth negotiating session.

To his credit, Boltuch apparently was responsible for calling
in a Federal mediator. The presence of a Federal mediator who
is unable to facilitate agreement is a factor which supports a
finding of impasse. NLRB v. Cambria Clay Products Co., 215
F.2d 48, 55 (6th Cir. 1954).

3* In reaching my conclusions in this and following sections, I place
little credence in the extensive correspondence prepared by both sides. I
find such letters to be self-serving and to have been prepared with an
eye to litigation. See Page Litho, supra at 882.

35 Except for Honda/Teamsters, I find no purpose in focusing on
Boltuch’s occasional ill-advised profanity and his sexist and racist
comments. As the Board stated in American Packaging Corp., 311
NLRB 482 fn. 5 (1993): “Angry outbursts and inartful comments made
in the heat of bargaining are realities of negotiations and when isolated
... do not necessarily bespeak a sinister motive.”

In general, impasse on one or several issues does not suspend
the obligation to bargain or remaining, unsettled issues. Patrick
& Co., 248 NLRB 390, 393 (1980), enfd. 644 F.2d 889 (9th
Cir. 1981). However, throughout bargaining Boltuch made
statements to Hulteng that he didn’t desire to bargain on other
issues—“Let’s get down to nut-cutting,” “take the other crap
off the table,” and similar statements indicate to me that Bol-
tuch desired only to bargain over flat rate but that eventually it
became clear to him that agreement by the Machinists wasn’t
possible. Thus I find that lack of agreement on this single criti-
cal issue precluded agreement generally. See Television Artists
AFTRA v. NLRB, supra, 395 F.2d 622 fn. 13.

Beginning at page 202 of his brief (vol. I), General Counsel
advances various contentions as to why Royal/Machinists had
not bargained to impasse. First, General Counsel contends that
Royal failed to bargain in good faith because it refused to mod-
ify its proposal on health benefits, so as to delete a reference to
a “non-union” health plan in Royal’s final proposal (R. Exh. P—
63, p. 15, sec. 14). That section reads,

All employees employed on July 1, 1989 shall be en-
rolled in the Employer’s current non-union NCMCDA or
Kaiser Health/Dental Plans, including flexible benefit plan
provisions. New employees shall be enrolled after a three
(3) month waiting period.

During the course of the negotiations, Boltuch raised this objec-
tion to Respondent’s representative and it was explained that in
this context, “non-union” meant only that the plan had previ-
ously been available to Royal’s nonbargaining unit employees.
It seems to me that it would have been better to find a different
description for the NCMCDA plan. But I reject the notice that
said designation constitutes bad faith. To so find would exalt
form over substance. Even if the non-union designation is some
evidence of bad faith, there is no nexus to the impasse in bar-
gaining.

Similarly without merit is General Counsel’s contention that
Royal was represented by more than a single attorney during a
single bargaining session. Boltuch too, was replaced by Allen
or Siegel on occasion. In the context of this case, I reject this
argument.

General Counsel also argues (br., vol. I, pp. 205-206) that
the Machinists lacked sufficient time to analyze data concern-
ing issues in the negotiations. In considering this issue, I note at
p- 205, fn. 164 of General Counsel’s brief, the statement that
there is no allegation in the complaint in Case 20-CA-23047
that Respondents violated the Act by failing to provide
information to the Union. General Counsel’s failure to charge a
violation initially or to seek to amend the complaint is telling
indeed. I find that no information sought by Boltuch and alleg-
edly not received in adequate time prior to declaration if im-
passe would have reasonably affected the parties deadlock on
the major issues. General Counsel, for example, refers at brief,
p. 206, to Boltuch not receiving information regarding tools.
Surely, this alleged failure to provide information would not
have affected impasse.

In sum, Section 8(d) of the Act specifically provides that the
duty to bargain in good faith “does not compel either party to
agree to a proposal or require the making of a concession.”
Thus the Board has held that “a party is entitled to stand firm
on a position if he reasonably believes it is fair and proper or
that he has sufficient bargaining strength to force the other
party to agree. However, entering negotiations with a predeter-
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mined resolve not to budge from an initial position betrays an
attitude inconsistent with good faith bargaining.” If a party is so
adamant concerning its own initial positions on a number of
significant mandatory subjects, [the Board] may properly find
bad faith evinced by its “take it or leave it” approach to bar-
gaining. Industrial Electric Reels, 310 NLRB 1059 (1993).

In Larsdale, Inc., 310 NLRB 1317, supra, the Board found that
when the Respondent presented its “last best and final offer,”
three major issues remained unresolved, wages, health insurance,
and pensions. Failure of Respondent there to make concessions to
the Union did not constitute a sufficient manifestation of intent to
avoid agreement. The Board found that by maintaining and ad-
hering to its position on these subjects, the Respondent was not
proven to have violated the Act. The Board went on to find im-
passe when the Respondent implemented its final offer because
further bargaining would have been futile.

Based on the above analysis and citations of authority, I find
that Royal has met its burden of proof to show impasse. Accord-
ingly, I will recommend to the Board that this allegation be dis-
missed.

c¢. Colorado-Ute analysis

General Counsel contends that Royal’s wage proposals vio-
lated the Board’s holding in Colorado-Ute Electric Assn., 295
NLRB 607 (1989), enf. denied 939 F.2d 1392 (10th Cir. 1991),
cert. denied 504 U.S. 955 (1992), and McClatchy Newspapers,
299 NLRB 1045 (1990), enf. denied and remanded 964 F.2d
1153 (D.C. Cir. 1992).%

In McClatchy Newspapers, the Board stated at 1046—1047:

[TThe [newspaper] was free to insist to impasse that the union
agree to waive its statutory rights, but was not privileged to
proceed with the implementation after impasse as though it
had successfully secured the union’s waiver. Accordingly, the
Respondent had a lawful right after impasse unilaterally to
consider employees for merit increases; however, as an-
nounced in Colorado-Ute, supra, it still had a duty to bargain
with the Union about the timing and amounts of their merit
increases prior to granting any such increases.

In both McClatchy Newspapers and the earlier case, Colo-
rado-Ute, the employers sought unilateral discretion to set and
grant merit wage increases, precluding the union even from
grieving over any aspect of them. Thus, the union could neither
discuss nor protest the increases. In analyzing the application of
the two Board cases to the instant case, it is important to distin-
guish between good-faith bargaining and impasse on the one
hand and implementation on the other hand. At least with re-
spect to employer’s discretion over merit pay, the concepts are
separate. Thus in Colorado-Ute and McClatchy Newspapers,
the Board held that an employer could insist to impasse on sole
discretion to grant merit pay increases. The Board also noted
that because the union never waived its rights to be consulted
over wage issues, the employer was precluded from implement-
ing its wage proposals under which it would have complete
discretion to set amounts, and timing without union participa-
tion or union remedy in the event of dissatisfaction.

Section 8(d) of the Act defines the scope of the duty to bar-
gain collectively as encompassing, “wages, hours, and other

36 Although the two Board decisions cited above were not enforced
by the courts of appeals, I am bound to follow Board precedent unless
and until reversed by the Supreme Court. See Waco, Inc., 277 NLRB
746 fn. 14 (1984).

terms and conditions of employment.” Those are the mandatory
subjects of bargaining—the ones over which a party must bar-
gain if requested by the other party. But, because Section 8(d)
also provides that one party need not agree to the other’s pro-
posals or make a concession, either party may lawfully bargain
to impasse over a mandatory bargaining subject. Antelope Val-
ley Press, 311 NLRB 459 (1993).

To ascertain whether Royal’s final proposal (R. Exh. P-63)
violated the Board’s decision in Colorado-Ute and McClatchy
Newspapers, 1 turn to section 13 Wages, pp. 11-15. There
Royal claims the option of compensating bargaining unit tech-
nicians in either plan A (flat rate) or plan B (hourly compensa-
tion), and the option to transfer employees from one plan to
another (with 1 week’s notice). As to plan B, Royal claimed
discretion to slot employees at one of five specified levels on
Royal’s assessment of experience, ability, and knowledge.

I find that Royal’s wage system may be distinguished from
that in Colorado-Ute and McClatchy Newspapers. First as to
flat rate, the plan encompasses the use of standard manuals
used in the industry. I see no unlimited employer discretion
here or any control at all over time allotment for specific jobs.
Both plans provide for periodic review. Moreover, an em-
ployer’s insistence that it retain unilateral control over wage
increases has been upheld by the Board. Cincinnati Enquirer,
298 NLRB 275 (1990). I find that Royal has retained no right to
reduce wages under its implemented proposal. Compare Har-
rah’s Marina Hotel & Casino, 296 NLRB 1116 fn. 1 (1989).

Undoubtedly, the weakest part of Royal’s arguments deal
with its slotting of employees at its discretion. However, I am
convinced that the discretion it reserved to itself meets the
Board’s test within Cincinnati Enquirer. 1 will recommend that
this allegation and a similar one involving Royal/Teamsters be
dismissed.

For the same reasons stated above, I will recommend dis-
missal of the other Colorado-Ute allegations contained in this
case against German and Honda.

d. Other unfair labor practices alleged against Royal

In Case 20-CA-23047, General Counsel has charged Royal
with committing several separate unfair labor practices. None
of these allegations are alleged to constitute bad-faith bargain-
ing nor to have otherwise constituted acts which would impede
a finding of impasse. Nor does General Counsel so argue in his
brief.”’

(1) Chavez’ statements to employees

According to General Counsel witness Nelson Wong, a for-
mer Royal mechanic from 1979 to 1990, Royal’s then-service
manager, Paul Chavez, and he were having a conversation
about flat rate in the workplace in June. Chavez told Wong that
he could make more money if the union wasn’t there. On an-
other occasion, Chavez told former Royal employee Michael
Reuschel, who worked as a parts counterman between October
1987 to August, that those employees who were going to stay
were going to be nonunion and anyone who stayed would have
to be nonunion or be replaced. According to a third former
Royal employee, Charles Williams, who was terminated in
June, he heard Chavez tell an employee named Powell in July,
that it was useless to wear a union hat because there wasn’t
going to be a union anymore. Chavez never testified. I find that

37 One searches General Counsel’s brief in vain for any discussion of
the independent unfair labor practices alleged against Royal.
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he made the statements in question, that he was a statutory
supervisor at the time, and that the statements were coercive
and constituted violations of Section 8(a)(1) of the Act.*®
(2) Direct dealing with employees

At paragraphs 8(a)—(c) of the complaint (20-CA-23047),
General Counsel alleges that Royal violated the Act by dealing
directly with employees. As noted above, General Counsel has
not seen fit to discuss these allegations in his brief and I find no
credible evidence to support them. Accordingly, I will recom-
mend to the Board that they be dismissed.

(3) Withdrawal of recognition

At paragraph 9(d) of the complaint, General Counsel alleges
that on July 11, Royal withdrew its recognition of the Machin-
ists as the exclusive collective-bargaining representative of the
Royal/Machinists unit. I begin my discussion with Hulteng’s
letter of July 11 to Boltuch withdrawing recognition from the
Machinists based on objective evidence received by Royal that
a majority of bargaining unit employees no longer desire union
representation. That objective evidence, according to Hulteng,
caused Royal to doubt in good faith that the Union now repre-
sented these employees (R. Exh. C-86). Hulteng reiterated
Royal’s position in subsequent letters to Boltuch including a
letter of July 12 (R. Exh. C-88a),** July 13 (R. Exh. C-98), and
July 18 (R. Exh. C-116). On July 12, Boltuch wrote to Hulteng
asking that the withdrawal of recognition be withdrawn (R.
Exh. C-90).

In NLRB v. Oil Capital Electric Inc., 5 F.3d 459 (10th Cir.
1993) the court citing NLRB v. Curtin Matheson Scientific, 494
U.S. 775, 777-778 (1990), explained that a union enjoys an
irrebutable presumption of majority support for 1 year after
certification as the exclusive representative of an employer’s
workers. After the first year, the presumption becomes rebu-
table. The Machinists were certified as exclusive representative
of Royal’s bargaining unit employees over one year before the
attempted withdrawal of recognition. Accordingly, as the court
further stated, “an employer may rebut the presumption by
showing either that the union did not, in fact enjoy material
support, or that the employer had a good faith doubt, suffi-
ciently based on objective factors, of the union’s majority sup-
port.”

To prevail on an “in fact” showing, the court explained, p.
461, the company must make a numerical showing that a ma-
jority of employees in fact opposed the union at the time of the
refusal to bargain.

To avail itself of the good-faith doubt defense, the court con-
tinued, 461-462, the employer must produce at least some
objection evidence substantiating its doubt of the union’s con-
tinuing majority status. Johns-Manville, 906 F.2d at 1431. The
employer need not have conclusive proof that the majority of
employees do not support the Union, only sufficient objective
evidence to support a good-faith doubt of majority status. Bick-

3 In finding the violations, I am not impressed with Respondents’
argument, Br., p. 224, that General Counsel’s failure to call employee
Powell somehow impeaches Williams. I cannot speculate on Powell’s
absence from the case. But I find no basis to draw an adverse inference.
Furthermore, each of the three former employees gave evidence against
Chavez and thereby corroborated each other, especially when their
testimony was not denied.

¥ Through inadvertence, this letter was not marked initially, so I
have marked it with a logical subsequent number in Respondent’s C-
exhibits.

erstaff Clay Products Co. v. NLRB, 871 F.2d 980, 985 (11th
Cir.), cert. denied 493 U.S. 924 (1989); see also Pioneer Inn
Associates v. NLRB, 578 F.2d 835, 839 (9th Cir. 1978) (doubt
must be based on “‘clear, cogent and convincing,”” objective
considerations; subjective evidence may be used only to bolster
argument that doubt existed at relevant time (quoting NLRB v.
Tragniew, Inc., 470 F.2d 669, 675 (9th Cir. 1972))).

The court in Oil Capital Electric, Inc., concluded by stating
(at 462):

A good-faith doubt as to the union’s continuing majority
status can arise only in a context free of the coercive effect of
unfair labor practices.” NLRB v. Powell Electric Mfg. Co.,
906 F.2d 1007, 1014 (5th Cir. 1990) (citing United Super-
markets, Inc. v. NLRB, 862 F.2d 549, 553 fn. 6 (5th Cir.
1989)). . ..

“[Whether an employer entertain[ed] a good-faith doubt of a
union’s majority status is a question of fact,” Bickerstaff Clay
Products, 871 F.2d at 985, which “must be determined in the
light of the totality of the circumstances in each case,” Johns-
Manville, 906 F.2d at 1431. While each factor considered
alone may be insufficient for a good faith doubt of majority
status, the combination of factors may be adequate. Therefore,
the assessment of the cumulative effect of the combination of
factors is required. Dalewood Rehabilitation Hospital. v.
NLRB, 566 F.2d 77, 80 (9th Cir. 1977).

See also Station KKHI, 284 NLRB 1339 (1987).

In Sofco, Inc., 268 NLRB 159 (1983), the Board cited an ear-
lier case, Celanese Corp. of America, 95 NLRB 773 (1951), for
the proposition:

993

By its very nature, the issue of whether an employer has ques-
tioned a union’s majority in good faith cannot be resolved by
resort to any simple formula. It can only be answered in light
of the totality of all the circumstances involved in a particular
case.

In its brief, pages 254-256, Royal contends that in withdraw-
ing recognition from the Machinists, it relied primarily on em-
ployee petitions reflecting the loss of majority, in fact. Only in
the alternative, does Royal rely upon a good-faith doubt.*’
Royal has the burden of proof on this issue. To decide whether
Royal has sustained its burden, I turn to the record.

Royal directs my attention to a petition (R. Exh. 60) which
reads, “We, the undersigned, no longer wish to be represented
by Machinists Local 1305.” There follows nine apparent signa-
tures under the “Signature” column and nine apparent dates of
those signatures, all reading “7/10/89.” The parties stipulated
that as of the date of withdrawal of recognition, there were 15
persons in the Machinists bargaining unit at Royal Motors (R.
Exh. 73). According to Royal official and Respondents’ witness

40 This argument is contrary to what Hulteng wrote to Boltuch on
July 11 (R. Exh. C-86). It is also contrary to what Hulteng stated at
hearing:

MR. SUPTON: Is this [petition] being offered for actual loss of major-
ity or objective good faith doubt.

MR. HULTENG: It’s being offered for objective good faith doubt in
the same manner as the other petitions. Its being offered for the purpose
of establishing that Respondent had objective evidence upon which
Respondent could reasonably rely in having a good faith doubt.

Based on Hulteng’s representations, General Counsel and Charging
Parties had no objection to the petitions (Tr. pp. 4507—4508).
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Hansen, he found the petition laying on his desk in his office as
he came to work sometime between July 10 and July 12.

Only one person testified to the circumstances surrounding
his signing of the petition. A Respondents’ witness named
Shawn Albin, now working for German, but previously em-
ployed at Royal, testified he received the petition from some-
one at work, but couldn’t recall who, he read the heading,
signed it voluntarily, and passed it along to someone else. Nei-
ther Hansen nor Royal Manager Chavez or McCann discussed
the petition with Albin.

I find that Albin signed the petition without being coerced. I
also find that as a result of signature exemplars of the apparent
signers (R. Exh. 83) and the testimony of Hansen authenticating
the petition signers, the signatures of the petition signers have
been proven to be authentic.*!

No evidence was presented as to who prepared the petition
or first began to circulate it and I am unwilling to speculate on
this issue. I found above an 8(a)(1) violation of the Act with
respect to Wong, an apparent signer of the petition; assuming
without finding that his signing of the petition was tainted, that
still leaves 8 other bargaining unit signatures in a bargaining
unit of 15 employees. See Colonial Manor Convalescent Cen-
ter, 188 NLRB 861 (1971). Hulteng’s apparent change from his
theory announced at hearing does not constitute a factor to
weigh in Respondent’s withdrawal of recognition. Based on my
consideration of all the factors surrounding said withdrawal, I
concluded that Royal has met its burden of proof to show an
uncoerced withdrawal of recognition based on the Machinists
loss of majority status in fact; or, in the alternative that Royal
had a good-faith doubt of the Union’s majority, based on objec-
tive consideration. See Brown & Root U.S.4., 308 NLRB 1206
(1992). 1 shall recommend that this allegation be dismissed.

3. Royal/Teamsters (20-CA-22989, 20-CA-23292)

a. Impasse—conclusions

By comparison to Royal/Machinists, much is different in this
case. First Royal did not begin to bargain with the Teamsters
until May 18, and then only as to a single unit, service. It was
not until June 16 that Royal finally agreed to bargain with the
parts unit as well. Under the circumstances, I find that mean-
ingful bargaining did not begin until both units were fully rec-
ognized. As noted above, Hulteng’s explanation at hearing for
reversing Royal’s initial position of refusing to bargain with the
Teamsters is not credited.

Little bargaining occurred on June 16 after Hulteng agreed to
recognize and bargain with both units. Not until June 27 did
full-scale bargaining get underway. However, Royal was repre-
sented at this session by Attorney Joe Ryan who had played a
minor role in negotiations up to that time and was not fully
informed as to the issues. Accordingly, little was accomplished.

There followed bargaining sessions on July 10 and July 24. I
find that the number of bargaining sessions was simply not
sufficient for the parties to reach impasse. Moreover, Royal was
responsible for part of the delay, by its belated recognition of
and bargaining with the Teamsters. Still further, I note that
although Royal was attempting to change the hourly wages to a
commission plan, flat rate was not an issue with the Teamsters.
Royal also wanted to substitute a 401K plan for the Teamsters

41 Another signer of the petition, Nelson Wong, testified for the
General Counsel as to other matters, but did not address the subject of
signing the petition.

pension plan and to change the health plan. I noted that when
the July 24 meeting ended, Boltuch offered to cancel his vaca-
tion to continue bargaining with Royal. However, no additional
bargaining occurred.

According to Hansen, he had a conversation in late July with
Teamsters business agent, Bruce Kuhn at Royal Motors. Kuhn
said “if there is going to be a [new] contract, you guys are go-
ing to do some moving.” Hansen responded that Royal was
pretty firm in its position. Based on this conversation, Hansen
concluded that no agreement was possible if Royal continued
with its proposals. 1 reject this conclusion and find that Royal
has failed to meet its burden to prove the parties were dead-
locked when it implemented its final proposal. Accordingly, I
find Royal violated Section 8(a)(5) and (1) of the act by imple-
menting its final proposal, thereby making unilateral changes
over the Union’s objections. In support of this conclusion, I
find that Royal engaged in delaying tactics, failed on at least
one occasion to designate an agent, Ryan, with sufficient bar-
gaining authority and knowledge of bargaining history, and
committed other unfair labor practices found below. See Home-
stead Nursing & Rehabilitation Center, 310 NLRB 678 (1993).

b. Circulation of antiunion petition

In support of the allegation that Royal unlawfully assisted in
the circulation of an antiunion petition, General Counsel pre-
sented the testimony of Walter Beamis, a member of the Team-
sters and former parts department employee at Royal for 4
years until leaving in 1991. In late June, Beamis testified, his
Manager Marv McCann showed him a petition and said Royal
was going nonunion and it would be to his good interest to sign
the petition and to get others to sign. The petition read, “we the
undersigned, no longer wish to be represented by Teamsters
Local 665” (GC Exh. 7). Beamis told McCann he wanted to
think about it. About a week later, Beamis found the petition on
his desk and McCann told him to take it home, sign it, and re-
turn it to McCann.

A second General Counsel witness named Mario Molieri
also testified at hearing. Molieri worked for Royal between
September 1983 through October 1991 as a parts counterman.
According to Molieri, Beamis asked him to sign the petition.
Apparently he did not then do so. In June, Hansen asked
Molieri to come to Hansen’s office where the two had a con-
versation. Hansen showed Molieri the petition and said, “We’re
trying to kick the union out.” Hansen also asked for help in
talking to other people about signing the petition. Specifically,
Hansen mentioned the name of a hold-out named Charles Wil-
liams, a close friend of Molieri’s and a supporter of the union.
Hansen assured Molieri that the union wasn’t needed, that Han-
sen could take care of Molieri, and that with all the money
Hansen was spending on the union, he could take care of all
employees. Ultimately on August 7, Molieri did sign a petition
disavowing Teamsters representation (R. Exh. 52).

Still another former parts employee from Royal, Richard
Pau, testified for General Counsel. Pau worked for Royal be-
tween November 1978 and August. During 1989, he was assis-
tant parts manager, a bargaining unit position, reporting to
McCann. Sometime between April and June, Pau talked to
McCann about the petition, which Pau had seen on the desks of
other employees. Pau asked if McCann had anything for Pau to
sign. McCann didn’t have the petition at the time, but a few
days later, McCann presented the petition to Pau and asked if
Pau was willing to sign the petition then. Pau declined to sign it
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even after McCann said he must sign it if he wanted to keep his
job. Later Pau and other employees consulted Teamsters Busi-
ness Representative Kuhn for advice. Kuhn said if necessary to
sign the petition to save jobs, go ahead and sign it and the Un-
ion would fight the petition later.

A day or two before the July 31 lockout of Teamsters (R.
Exh. 3), Hansen and McCann spoke at a meeting of parts em-
ployees. Hansen asked how they felt about eliminating the un-
ion after the lockout.

I have referred to the testimony of Reuschel above and now
focus again on his testimony. During the summer, Reuschel
held a conversation with his Manager McCann, to ask what’s
going to happen. McCann told Reuschel if you want to continue
to work for Royal, it’s going to be nonunion, and if you don’t
want to continue, you are going to be replaced. These state-
ments were reiterated by Service Manager Chavez.

On the last day before the contract expired, Reuschel signed
the petition. So when McCann on the same day asked if every-
one had signed the petition, Reuschel said he didn’t know, but
he did.

Linden Ganda was another former Royal parts employee
who worked between January 1980 and July 1991. Like Pau,
Ganda had been an assistant parts manager during part of his
tenure. Towards the end of May, McCann presented Ganda
with the petition and told him to sign it, if Ganda wished to
continue working at Royal. If he didn’t sign, McCann said,
Royal would interpret the refusal to mean Ganda was no longer
working for them. Ganda consulted Kuhn who gave the same
advice as recited above.

Before he signed the petition, Ganda was called to Hansen’s
office by McCann. There, Hansen said that Ganda had worked
for Royal a number of years and Royal had always taken care
of him. Now Hansen said if he desired to continue working
there, Ganda had to sign the petition and Royal needed every-
one else to sign as well, “to make this thing work.”

The first General Counsel witness to testify in this hearing
was Frank Aguilar, also a former Royal parts employee. Em-
ployed by Royal between 1988 to 1990, Aguilar was one of a
group of employees called by McCann during worktime into
his office one by one in June or July. McCann told Aguilar that
he had to sign the petition or he wouldn’t have a job. McCann
continued, that Skip [Hansen] wants everyone to sign the peti-
tion or the consequences would be serious. When Aguilar asked
McCann to explain, McCann said Aguilar wouldn’t have a job
at Royal if he didn’t sign. Aguilar signed the petition.

Finally, I note the testimony of Ernie Barnaby, a former
Royal parts employee of 5 years tenure who left in January
1992. In late July, this witness was one of a group of employees
called by McCann into his office again, one by one. McCann
said, they’re trying to get rid of the Union and Barnaby would
be better off without the Union. McCann said the Company
could take care of employees without the Union and employees
would get raises and benefits without the Union. Then McCann
asked Barnaby to sign a blank piece of paper, which the witness
refused to do, saying he didn’t want to get rid of the Union.

Respondents called as their witness McCann who left Royal
in March 1990 after working there about 14 months. During all
times material to this case, he was a statutory supervisor. Ac-
cording to McCann, he was first approached in early April by
Molieri who said he was unhappy with the Union. About 2 days
later, another employee named Uzar who did not testify, told
McCann the same as Molieri. Both employees were referred by

McCann to Hansen. A few days later, Hansen told McCann that
if employees didn’t want the Union, they would have to have a
petition signed and dated to that effect by a majority of bargain-
ing unit employees. The next day after receiving this informa-
tion from Hansen, McCann called each parts employee into his
office and repeated to them, one by one, what Hansen had told
McCann. Then an unknown person prepared a petition which
reads, “We, the undersigned, no longer wish to be represented
by Teamsters Local 665.”

As to Aguilar, McCann admitted talking to Aguilar in his of-
fice with the door closed [by Aguilar] due to the noise outside
the office. McCann gave a petition to Aguilar and said if there
were any questions, see Skip Hansen. Aguilar returned the
signed petition later with the date “4/13/89” (R. Exh. 39). The
blank petitions given to Aguilar and others to sign by McCann
were found on McCann’s desk and McCann testified that he
never knew who prepared them or left them on his desk to dis-
tribute to employees. McCann denied the date and substance of
the conversation as related by Aguilar.

As to Barnaby, McCann admitted having the same conversa-
tion as McCann reported for Aguilar, except McCann never
received a signed petition back. McCann also denied the date
and substance of conversation related by Barnaby.

As to Beamis, McCann related the same conversation as he
had with the other two employees, after which, Beamis signed
the petition immediately in McCann’s presence. A petition
apparently signed by Beamis is in evidence and dated “4/12/89”
(R. Exh. 40). McCann denied the date and substance of the
conversation related by Beamis.

As to Pau, McCann had the same conversation and gave a
copy of the petition to him but never saw a signed copy.
McCann denied the date and substance of the conversation
related by Pau.

As to Ganda, McCann had the same conversation with him
and Ganda took a blank petition with him, and later returned it
signed and dated. There is a petition in the record apparently
signed by Ganda and dated “4/26/89” (R. Exh. 41).

Finally as to Reuschel, McCann testified, he had the same
conversation with him and Reuschel took a blank petition with
him, and later returned his copy signed and dated. There is a
petition in the record apparently signed by Reuschel and dated
“4/12/89” (R. Exh. 42). McCann denied the dates and substance
of the conversations related by Ganda and Reuschel.

The record also contains petitions apparently signed by
Molieri dated “4/12/89” (R. Exh. 43) and by Uzar dated
“4/21/89” (R. Exh. 44) and by Ramon Rocha dated “4/14/89”
and by Tia Hanlon dated “4/26/89” (R. Exh. 46). Rocha and
Hanlon didn’t testify at hearing.

In resolving the credibility issues, I note that none of the
purported petitions were shown to General Counsel’s wit-
nesses. Indeed, Hulteng represented that the signed petitions
offered by Respondent through McCann ... [are] not being
offered to prove that those individuals actually signed them.
They were simply being offered to prove the whole sequence of
events which occurred in April” (Tr. p. 4267).

Hansen also denied making any of the coercive conversa-
tions attributed to him. He admitted that McCann transmitted
the signed petitions received in April to him. Based on these
petitions, Royal initially refused to recognize and bargain with
both Teamsters units; then in mid-May, Royal changed position
as to the service unit; after deciding the methods used by
McCann to collect parts employee signatures were suspect. As
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noted above, Royal decided in mid-June to recognize and bar-
gain with the parts unit.

About August 20, according to Hansen, he came to work and
found two petitions—one for parts and one for service sitting
on his desk (R. Exhs. 52, 59).* Again Hulteng represented that
he was not contending that the petitions were in fact signed by
employees; rather Hulteng was arguing that Royal had a rea-
sonable basis to rely on the petitions based on objective evi-
dence. Thus again, none of the apparent signers, some of whom
testified in this case, identified their signatures.

To recapitulate so far, Royal has made a tepid admission, br.
pp. 257, 259 that misconduct by McCann regarding petitions,
occurred in April, misconduct which incidentally cannot be the
subject of an unfair labor practice due to the statute of limita-
tions. Hulteng contends however, that no misconduct occurred
in August when Royal withdrew recognition from the Team-
sters.

Even if somehow I were to credit Royal’s argument, I would
still find that the refusal to bargain in May and part of June was
based on admitted misconduct which while barred by Section
10(b) of the Act (limitations period), may be considered as a
factor in determining whether Royal proved impasse at the time
it implemented its final proposal. My decision above on that
issue speaks for itself and is based in part on Royal’s delay in
bargaining with the Teamsters for whatever reason.

In crediting General Counsel’s witnesses, Beamis, Molieri,
Pau, Reuschel, Ganda, Aguilar, and Barnaby, I find that the
witnesses corroborated each other. I found them believable and
McCann and Hansen not believable. In making this finding, I
do not for a moment assume the burden of explaining what
happened here. Thus, I cannot explain the April petitions in the
record. (While I fault Royal for not showing the petitions to the
alleged signers, so too could General Counsel have recalled the
signers on rebuttal to refute their signatures.) I simply refuse to
believe that seven General Counsel witnesses could be mis-
taken as to the dates of key events, particularly where they
relied on benchmarks such as a few days before the lockout.

I find that Royal violated Section 8(a)(1) of the Act by
McCann soliciting employees to sign decertification petitions
on or about the dates testified to by the witnesses. An em-
ployer’s participation in such a petition violates Section 8(a)(1)
of the Act, because it tends to be coercive or tends to interfere
with the employees’ exercise of their rights. McCann and Han-
sen instigated and encouraged the petitions and coerced em-
ployees into signing them. Moreover, with a great emphasis on
efficiency in the workplace, Hansen allowed McCann to oper-
ate, unhampered by his other duties, on worktime in his meet-
ings with employees. See Hancock Fabrics, 294 NLRB 189,
191 (1989); Caterair International, 309 NLRB 869, 879
(1993); Central Washington Hospital, 279 NLRB 60, 64—65
(1986); NLRB v. Triumph Curing Center, 571 F.2d 462, 470
(9th Cir. 1978).

c. Offer of bonus to sign petition

General Counsel called a witness named Charles Williams, a
former Royal employee in the service unit. Williams was ter-
minated in March 1990 after 12 years employment by Royal.
His termination will be further considered below, but for now I
credit his unrebutted testimony that Service Manager Chavez

2 The petitions were apparently signed by a majority of bargaining
unit employees (R. Exhs. 68, 69).

asked Williams to sign a petition to get rid of the Union; that
Chavez offered Williams a bonus to get the rest of the guys to
sign the petition; and that Chavez told another employee, who
was wearing a hat with union insignia, there’s not going to be a
union here, so you’re just wearing that hat for nothing.

Where a witness gives testimony as to what was said by his
supervisor and the supervisor . .. does not deny having made
the statement, it stands on the record as undisputed fact. Lock
Insulators, 218 NLRB 653, 656 (1975). I find that Royal vio-
lated Section 8(a)(1) of the Act by Chavez making the state-
ments in question to Williams.* See Dentech Corp., 294
NLRB 924, 937 (1989); Weather Shield Mfg., 292 NLRB 1, 2
(1988), revd. on other grounds 890 F.2d 52 (7th Cir. 1989).

d. Withdrawal of recognition

In light of my discussion above, I find that Royal violated
Section 8(a)(5) and (1) of the Act in late August by withdraw-
ing recognition of the Teamsters service and parts units. Be-
cause the alleged good-faith doubt regarding the units was not
raised in a context free of unfair labor practices, I find that
Royal has failed to meet its burden as to the Teamsters. More-
over, the two petitions which are in the record (GC Exhs. 52,
59) do not meet the Board’s requirement of clear and cogent
evidence supporting rejection of the union as bargaining agents,
because of the testimony of the several General Counsel wit-
nesses referred to above. See Laidlaw Waste Systems, 307
NLRB 1211, 1214-1215 (1992).

e. Unilateral change in disciplinary policy™*

I conclude the segment on Royal/Teamsters by returning to
Williams and an issue raised by General Counsel over his ter-
mination. As noted above, Williams was terminated by Hansen
in March 1990. On February 19, 1990, Williams received a
written warning for doing poor work and for not being in the
place he was assigned to be (R. Exh. 6). On February 26, 1990,
Williams was given a second warning to improve his work
performance or be terminated (R. Exh. 62). On March 1, 1990,
Williams was terminated for damaging a car due to poor job
performance (R. Exh. 63). Williams had been terminated two
other times in past years, but these terminations had been re-
versed, after union grievances had gone to a board of adjust-
ment.

Under Royal’s past practice, employees were not terminated
unless they had two written warnings in the year prior to dis-
charge. Williams testified that he received none, but I find that
he received two, the two issued by Royal and contained in the
record. I also find that Williams was aware of these warnings,
because there is no evidence to show Royal would issue warn-
ings to Williams without Williams’ knowledge. General Coun-
sel forthrightly states the issue, brief, p. 45, “If the trier of fact
credits Williams’ testimony that he did not receive the required
two warnings prior to this discharge in 1990, then it follows
that the discharge. .. [violated the Act]. I do not credit Wil-
liams’ testimony in this respect and I will therefore recommend
that this allegation be dismissed.

# Although Williams could not be certain when Chavez made the
statements in question, I look to the testimony of other General Counsel
witnesses within the Royal/Teamsters case to find that the statements
were made in the spring or summer.

4 At p. 45 of her brief, vol. II, General Counsel has withdrawn par.
9(c) of the complaint on grounds of lack of evidence.
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4. German/Machinists (20-CA-23045)

a. Impasse—conclusions

All agree that as of July 5, German implemented its final of-
fer except for section 2 (Union Security); section 10 (Grievance
Procedure); section 10.1 and 10.2 (Productivity and Quality);
provisions of section 13 dealing with dispatchers; provisions of
Section 14 dealing with the flexible benefit plan and section 24
(Contract Expiration) (R. Exhs. C-71, C-88). Thus the issue is
whether German met its burden of proving that impasse existed
at the time of implementation.

I note that the parties first met to negotiate over a new con-
tract on May 16. I also note that as was true for
Royal/Machinists, German was seeking flat rate in its proposals
among other changes to the old contract. It is not necessary to
recapitulate the various bargaining sessions. I find that the par-
ties had adequate time to discuss the issues, but nevertheless
failed to reach agreement. The counterproposals made by Bol-
tuch never dealt with flat rate. For example, Boltuch’s option 1
and option 2 on May 25 did not convey to German that the
Machinists were willing to bargain over the most important
issues such as flat rate and pension plans. Moreover, any con-
cessions that Boltuch did make were contingent upon German
giving up an element that they wanted in the new contract. On
June 14, Day was present at the bargaining session and stated
his opinion that German was not really interested in flat rate,
but was trying to provoke a labor dispute to bust the union.
Boltuch’s statement on June 30 that the Machinists were now
ready to bargain over flat rate is not to be taken at face value. It
is contradicted by surrounding facts and circumstances includ-
ing statements attributed to Mike Day.

Based on my review of the bargaining sessions and for es-
sentially the same reasons as indicated for Royal/Machinists, I
find the parties were at impasse and that German was privi-
leged to implement its last and final offer. Accordingly, I will
recommend this allegation be dismissed.*

b. Failure to provide information

German is not charged directly with bad-faith bargaining. In
fact, on the very first day of hearing, General Counsel stated,
“There are no allegations that any party engaged in bad faith
bargaining” (Tr. p. 30). Nevertheless, as noted above, a failure
to supply information relevant and necessary for bargaining
constitutes a failure to bargain in good faith and precludes a
finding of impasse. Pertec Computer Co., 288 NLRB 810, su-
pra; Cowin & Co., 277 NLRB 802, 817 (1985).

More generally, the Board has held in Coca-Cola Bottling
Co. of Chicago, 311 NLRB 424, 425 (1993):

The obligation to supply information is determined on
a case-by-case basis, and it depends on a determination of
whether the requested information is relevant and, if so,
sufficiently important or needed to invoke a statutory obli-
gation on the part of the other party to produce it. White-
Westinghouse Corp., 259 NLRB 220 fn. 1 (1981). In mak-
ing this determination, the Board has repeatedly reiterated
the following principles enunciated by the Third Circuit in

4 Although I will find below that German committed certain unfair
labor practices, I do not find the necessary causal connection between
these unfair labor practices and the deadlock in bargaining so as to
preclude impasse.

Curtiss-Wright Corp. v. NLRB, 347 F.2d 61, 69 (3d Cir.
1965):

[W]age and related information pertaining to employ-
ees in the bargaining unit is presumptively relevant,
for, as such data concerns the core of the employer-
employee relationship, a union is not required to show
the precise relevance of it, unless effective employer
rebuttal comes forth; as to other requested data, how-
ever, such as employer profits and production figures,
a union must, by reference to the circumstances of the
case, as an initial matter, demonstrate more precisely
the relevance of the data it desires. [Emphasis added.]

Thus, if the requested information goes to the core of
the employer-employee relationship, and the employer re-
fuses to provide that requested information, the employer
has the burden to prove either lack of relevance or to pro-
vide adequate reasons why it cannot, in good faith, supply
the information. If the information requested is shown to
be irrelevant to any legitimate union collective-bargaining
need, however, a refusal to furnish it is not an unfair labor
practice. Emeryville Research Center v. NLRB, 441 F.2d
880 (9th Cir. 1971).

In his brief, volume I, p. 144, General Counsel complains
that on June 30, the sixth bargaining session, Boltuch requested
certain payroll records for mechanics, body men and service
writers, records on comebacks, records showing work per-
formed by each unit employee, and information on the produc-
tivity of employees in the Machinists bargaining unit. At page
145 of the brief, General Counsel concedes that German did not
refuse to provide the information requested by the Union (pay-
roll records). Instead, Hulteng sent a letter dated June 20 to
Boltuch offering to allow the Union to examine the requested
payroll records at the dealership (R. Exh. I-11). Then on or
about June 30, German allowed the Union to pick up the re-
quested records at the dealership and examine them at the Un-
ion’s office (G.C. Br., p. 145).

In fact, as noted above, German permitted Shmatovich and
other union representatives to go to German and physically
remove several file drawers of records containing all or most of
the information requested by Boltuch earlier on June 30 and
before. As these files were being removed from the premises to
German’s rental truck, Schmatovich had a conversation with
Peter Burkhardt, German service manager and Respondents’
witness. At the time of the conversation, Burkhardt was a ser-
vice advisor and part of the Machinists bargaining unit. Al-
though Shmatovich denied the conversation, I credit
Burkhardt’s account that Shmatovich said, when he was fin-
ished examining the files, he would rearrange them so they
wouldn’t be much use to German. In fact, when the files were
returned, many file drawers were out of order. Other drawers
had apparently never been examined at all.

Throughout the bargaining, Hulteng had assigned a lawyer
named Justin Seamons to prepare answers to information re-
quests. Although Seamons had left the firm by the time of hear-
ing and did not testify, his answers to the information requests
were received into evidence (R. Exhs. I-1-1-50).

A union’s bare assertion that it needs information ... does
not automatically oblige the employer to supply all the informa-
tion in the manner requested. The duty to supply information
under Section 8(a)(5) turns upon the circumstances of the par-
ticular case. Coca-Cola Bottling Co. of Chicago, supra, citing
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Detroit Edison Co. v. NLRB, 440 U.S. 301, 314-315 (1979).
See also Soule Glass & Glazing Co. v. NLRB, 652 F.2d 1055,
1098 (1st Cir. 1981).

Here, I find that the information requested by the Union on
June 30 or before was turned over to the Union in a good faith
effort by German (see R. Exh. I-50, pp. 18-19 report for June
30). Alternatively, the information in question, to the extent it
existed, was contained in the German files turned over to
Shmatovich on or about June 30. I find that under the circum-
stances presented in this case, German met its obligation to the
Union by turning over the files. Detroit Edison Co. v. NLRB,
supra at 314-315; E. I. du Pont & Co., 291 NLRB 759 fn. 1
(1988). As to General Counsel’s claim, brief, page 146, that
insufficient time was allotted for examination of the files, I
reject this contention, because German offered to allow the
Union additional time to examine the records on the premises
of German (R. Exh. I-21, pp. 2-3). Moreover, there is no evi-
dence in the record to support any claim that the Machinists
could have accomplished more by keeping the records at the
union offices for a longer time or that their bargaining position
could have changed. Based on all the facts and circumstances, |
will recommend that this allegation be dismissed.*®

c. Schmitt statements to Torres

General Counsel witness Francisco Torres testified that he
worked at German between 1982 and September when he quit.
Since 1987, Torres had worked as a mechanic. In his testimony,
Torres related several alleged conversations between himself
and Schmitt. Of these General Counsel contends, brief, vol. I,
pp. 146-147, that two violated the Act. One of these allegedly
occurred in late June when Schmitt said employees would be
better off without “the third man,” i.e., the Union. At about the
same time, also in a conversation in the workplace, Schmitt told
Torres if he didn’t like to work there he could find a job else-
where. In July Schmitt told Torres that German would be oper-
ated on a nonunion basis.

Schmitt admitted to conversations in the work place with
Torres, but denied the substance of the conversations related by
Torres. In support of Schmitt, Respondents called a current
employee named Subhash Chandra Nykan, who witnessed
many of the conversations between Schmitt and Torres. Nykan
has worked for German about 14 years as an auto technician
and is a member of the Machinists bargaining unit. Nykan de-
nied hearing Schmitt make any reference to a third man or to
getting rid of the Union. Torres, on the other hand, was cor-
roborated by Obo Help, another former German mechanic em-
ployed there between October 1988 and July 1990. In late June,
Help had a conversation with Schmitt, during which negotia-
tions were discussed. During this conversation, Help said he
was not happy that there was no union contract in effect. To
this Schmitt said if Help were not happy at German, he could
get a union job. In considering the evidence in question, I credit
the testimony of Torres and Help and find that German violated
Section 8(a)(1) of the Act by Schmitt making coercive state-
ments to employees. See Tualatin Electric, 312 NLRB 129
(1993).

4 Under the circumstances, I need not decide whether the Union’s
information requests were unduly burdensome. See Andy Johnson Co.,
230 NLRB 308, 309 (1977), or whether, more generally, it was the
Union’s own acts which foreclosed effective negotiations regarding
information requests. See Double S Mining, 309 NLRB 1058 (1992).

Help also related other statements of Schmitt who asked
Help what he thought of German proposals. Help said he
wanted the contract to be signed and didn’t like the German
proposals. Schmitt added that he intended to get rid of the Un-
ion pension plan and substitute a 401K plan where employees
could use their own money. As to flat rate, Schmitt represented
that Help could make more money under that system. Although
Schmitt denied making the statements in question, I credit
Help’s testimony finding that Schmitt was engaged in a pattern
of behavior to determine employee sentiment and to make co-
ercive statements. See Harris-Teeter Super Markets, 310
NLRB 216 (1993).

d. Direct dealing with employees

At page 147 of his brief, volume I, General Counsel makes a
brief argument regarding a unilateral change by German allow-
ing free parking for employees. Here are the facts. According to
Help, prior to the lockout, he and other employees were re-
quired to park their cars on the street as they were not permitted
to park in German’s facility due to lack of space. Besides the
inconvenience of finding a spot, frequent parking tickets re-
sulted. After the lockout, employees were allowed to park up-
stairs in German’s facility and when that became too crowded,
German began to pay for indoor parking for employees at a
nearby Holiday Inn.

Help’s account was supported by the testimony of Kenneth
Kirk, a current German employee and assistant parts manager.
Kirk also identified a notice in the handwriting of Schmitt ap-
pended to a German bulletin board in late June or early July. In
pertinent part, the notice reads,

Parking will be available free to all employees as of July 1
(day or night schedule). [GC Exh. 40.]

The subject of employee parking had not been the subject of
negotiations between German and the Machinists.

According to Schmitt’s testimony, indoor employee parking
was dependent on whether business was busy or slow. Usually
the slower period was between May through November when
employees would be permitted to park inside (Tr. pp. 4923—
4924). Schmitt also testified that in March, German began to
pay for employee parking in a building across the street. Prior
to that, beginning in the fall of 1988, German paid for em-
ployee parking at the Holiday Inn (Tr. pp. 4926-4927). During
this change in parking practice, German never bargained with
the Union and no grievance was ever filed (Tr. p. 4927).

On cross-examination by Supton on this issue, the scenario
changed. Thus during the first and second quarter of 1989,
German provided free parking for employees—upstairs in the
facility (Tr. p. 5142). Thus, was done even though by 1989,
there was no slow season or busy season; instead “it was pretty
much busy all year around then” (Tr. p. 5143). Particularly the
summer of 1989 was busy and yet the employees were given
free parking then; “A lot of people drove motorcycles, there
was a night shift. They all parked indoors” (Tr. p. 5143).

Schmitt’s testimony on this point is contradictory, self-
impeaching, irrelevant, contrary to common sense and I reject it
in toto. I don’t believe any of it. I also credit the testimony of
both Help and Kirk, finding it very credible and supported by
Schmitt’s handwritten notice.*” I find that German made a uni-

47 Moreover, I find as a current employee, Kirk was entitled to en-
hanced credibility as his testimony is contrary to his own financial
interests. Pittsburgh Press Co., 252 NLRB 500, 504 (1980).
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lateral change in terms and conditions of employment by
changing its policy regarding employee parking. Since German
had never bargained regarding employee parking, its imple-
mented offer did not cover employee parking which was a
change not reasonably comprehended within the earlier offers
to the Union. See Plainville Ready Mix Concrete Co., 309
NLRB 581, 584-586 (1992). I further find that the Union never
waived its right to bargain over the unilateral change by what-
ever may have happened in the past, because there is no clear
and convincing evidence, or any evidence at all, of German
giving notice to the Machinists of its policy on employee park-
ing, a mandatory subject of bargaining. S & I Transportation,
311 NLRB 1388 fn. 1 (1993).%8

In the alternative, I find that German unlawfully dealt di-
rectly with its employees. As explained in Allied Signal, Inc.,
307 NLRB 752, 753-754 (1992),

It is well settled that the Act requires an employer to meet and
bargain exclusively with the bargaining representative of its
employees, and that an employer who deals directly with its
unionized employees . . . regarding terms and conditions of
employment violates Section 8(a)(5) and (1) of the Act. . . .
Direct dealing need not take the form of actual bargaining. . . .
Going behind the back of the exclusive bargaining representa-
tive to seek the input of employees on a proposed change in
working conditions . . . plainly erodes the position of the des-
ignated representative.

An employer violates the above proscriptions of the Act by
“solicitation of grievances” and “direct dealing with employees
over working conditions.” See Thill, Inc., 298 NLRB 669, 671
(1990).

By whatever terms the violation is characterized, there can
be no question that German violated Section 8(a)(5) of the Act
and I so find.

e. Withdrawal of recognition

On December 8, Hulteng wrote to Boltuch giving notice that
German was withdrawing recognition from the Machinists,
based on objective evidence that a majority of employees in the
Machinists unit no longer wish to be represented by that Union,
which objective evidence causes German to doubt in good faith
that the Union any longer represents its employees (R. Exh. C-
263). The objective evidence referred to in the letter consisted
of two separate petitions, each of which contained the heading,
“We, the undersigned employees of German Motors do not
wish to be represented by a union;” the heading was followed
by the apparent signatures of a majority of employees in the
bargaining unit (R. Exhs. 71, 72). As has been true of the other
petitions, Schmitt testified he did not know who prepared the
petitions nor who placed them on his desk. Respondents offered
a number of signature exemplars of the employees who appar-
ently signed the petition (R. Exh. 87). A list of bargaining unit
employees as of December 12 was received into evidence with-
out objection (R. Exh. 81). This shows a majority of bargaining
unit employees apparently signed the petition.

It is unnecessary to consider the testimony of the two peti-
tion signers Steven Mills and Jeurgen Rosanski, called by Re-

* Even if somehow, appropriate notice is found, simply because a
collective-bargaining representative may have had no quarrel with an
employer’s past practice in its employee parking policies, that does not
in and of itself constitute a waiver of the Union’s right to bargain over
the matter. See Page Avject Corp., 275 NLRB 773, 778 (1985).

spondents. General Counsel makes a single argument in his
brief, volume I, pp. 201-202, that an employer cannot withdraw
recognition from the union in the context of prior, unremedied
unfair labor practices. Although General Counsel has not di-
rectly challenged the circulation of the petitions in this segment
of the case, I nevertheless find that the withdrawal of recogni-
tion was unlawful in light of my findings above that German
committed certain unfair labor practices. I find that German
violated Section 8(a)(5) and (1) of the Act by attempting to
withdraw recognition from the Machinists.

f- Lockout of employees

At General Counsel’s Exhibit 2jj, second amendment to
complaint, Case 20-CA—-23045, General Counsel alleges that
the German lockout of the Machinists bargaining unit was
unlawful. Neither side has briefed this issue (General Counsel
has limited its argument on lockout to a short discussion of
Honda/Machinists lockout (Br., vol. I, p. 226)). Respondents
mistakenly assert (Br., p. 190, fn. 51) that an “anomalous plead-
ing” occurred, because General Counsel did not allege that
German’s lockout of the Machinists violated the Act, while
General Counsel did allege that the Honda/Machinists lockout
violated the Act. This confusion is understandable in light of
the breadth of the General Counsel’s case.

A lockout traditionally is used to bring economic pressure to
bear in support of the employer’s bargaining position. Chal-
lenge-Cook Bros., 282 NLRB 21 (1986), enfd. 843 F.2d 230
(6th Cir. 1988). The lockout has been upheld by the U.S. Su-
preme Court. American Ship Building Co. v. NLRB, 380 U.S.
300 (1965). One court has upheld the lockout even before im-
passe, if justified by legitimate and substantial business inter-
ests and where its impact on employees was comparatively
slight and there was no showing of antiunion motive. Lane v.
NLRB, 418 F.2d 1208, 1212 (D.C. Cir. 1969). In this case, I
have found above that German/Machinists were at impasse
prior to lockout so it is unnecessary to determine whether a pre-
impasse lockout in this case would be proper. See Harter
Equipment, 280 NLRB 597 fn. 6 (1986), enfd. 829 F.2d 458
(3d Cir. 1987). I find that without regard to any reference to the
old collective-bargaining agreement, German was permitted to
lockout employees, since I find no antiunion motive.

In the alternative, I also note the reference in Respondents’
brief, page 191, to a paragraph from each of the collective-
bargaining agreements in issue in this case. In pertinent part,
the paragraph reads,

If negotiations extend beyond ... the expiration of the
Agreement, no change shall be made in any terms or condi-
tions of employment unless expressly agreed to by the parties,
or until negotiations are terminated by economic action of ei-
ther party after first given forty-eight hours written notice.

I find nothing unlawful about this paragraph which was mutu-
ally agreed to by both sides. I also find no bad-faith use of the
above paragraph to justify a 1-day lockout. Accordingly, I will
recommend dismissal of this allegation.

5. German/Teamsters (20-CA-23048)

a. Impasse—conclusions

Unlike Royal/Teamsters, there was no delay here in bargain-
ing based on German’s withdrawal of recognition, and claim of
good-faith doubt of the union’s majority status. I count seven
bargaining sessions of varying lengths of time. As noted above,
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flat rate was not an issue. However, German desired an incen-
tive based pay plan, a new pension plan and new health and
welfare plans and other changes in a new collective-bargaining
agreement.

As already noted, there can be no legally cognizable im-
passe, i.e., a deadlock in negotiations which justifies unilateral
action, if a cause of the deadlock is the failure of one of the
parties to bargain in good faith. J. W. Rex Co., 308 NLRB 473,
496 (1992).

I will find below some evidence of German bargaining in
bad faith at the table and other evidence away from the table
reflecting bad faith. On June 26, German sought agreement to
terminate up to 25 percent of the bargaining unit work force in
a 30-day period without just cause.*” Under this proposal, Ger-
man would have been able to terminate all unit employees
within a 4-month period. On July 19, German sought agreement
to issue work rules unilaterally. At the same meeting, the
Teamsters raised questions about German’s desire to pay two
service department employees on a flat rate option, although
flat rate had not been an issue with the Teamsters up to that
time. Thus in this case, it is helpful to examine the proposals
not to determine their extrinsic worth but instead to determine
whether in combination and by the manner proposed, they evi-
dence an intent not to reach agreement. See Hydrotherm, 302
NLRB 990, 993 (1991). In the final analysis, however, it is
German’s conduct away from the table which convinces me
that no impasse occurred.

b. Schmitt’s statements to employees

According to Christopher Martin, a General Counsel witness
and current employee in the parts department for 6-1/2 years,
he went to an employee meeting on July 17 at German. Lasting
about 30-45 minutes of worktime, the meeting featured repre-
sentatives of Gene Adams & Assocs., the administrator of the
plan, who explained the advantages of the 401K plan.>® After
the meeting was over, Schmitt approached Martin and asked
him if he had tried to sign up for the 401K plan. Martin an-
swered that yes, he was interested in it. Then Schmitt replied,
that Martin couldn’t sign up for it, because Martin was still in
the Union and the Union was against it. When Martin asked
how he could sign up for the plan, Schmitt said he had to resign
from the Union.

I credit this account of Martin because he is a current em-
ployee, because he is otherwise a credible witness, and because
Schmitt is not. I find that Schmitt’s statement was coercive and
violated Section 8(a)(1) of the Act. Fabric Warehouse, 294
NLRB 189, 190-191 (1989).

Another witness called by General Counsel was Kenneth
Kirk, assistant parts manager and current employee. According
to Kirk, he returned to work on August 5, the day after the
lockout and talked to his superior, Mark Binkin, parts manager
and Respondent witness. Kirk inquired about his future at Ger-
man in light of his union activities on the union negotiating
committee and elsewhere. Binkin assured Kirk that there would
be no repercussions. A short time later on the same day,
Schmitt called Kirk into his office and reiterated what Binkin
had said, Then Schmitt added this is a time for no unions and
no hard feelings.

* This provision was contained within German’s final proposal (R.
Exhs. P-16, p. 9, P-23, p. 9).

%% German’s 401K plan had been implemented on July 5 as part of
German’s final offer to the Machinists.

I find Kirk to be a credible witness as a current employee.
Accordingly, I find that Schmitt made the statement and that it
violated Section 8(a)(1) of the Act.

c. Direct dealing with employees

According to Respondents’ witness, Mark Binkin, German
parts manager since November 1988, and a statutory supervi-
sor, he had been assisting Schmitt by drafting an incentive pay
plan based upon Binkin’s experience at another dealership. As
Binkin was working on German’s proposals during work time,
he conferred with Kirk, a member of the bargaining unit and
asked his opinion about a $700/$800 base and some percentage
above that for incentive. Binkin conferred with Kirk about
German proposals on at least two other occasions and all of this
occurred in June or July.*\51\N

An employer who bargains directly with employees violates
Section 8(a)(5) which requires that an employer bargain collec-
tively with the designated representative of its employees.
Medo Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944). The
vice that Medo sought to avoid was undermining the authority
of the union’s bargaining representatives through direct deal-
ings with bargaining unit employees. Such tactics are inherently
divisive and make negotiations difficult and uncertain. NLRB v.
General Electric Co., 418 F.2d 735, 755 (2d Cir. 1969), cert.
denied 397 U.S. 965 (1970). Direct dealing need not constitute
direct bargaining but can consist of getting employee input
behind the Union’s back in preparation for forthcoming nego-
tiations. Detroit Edison Co., 310 NLRB 564, 576 (1993). By
conferring with Kirk on the content of proposals, Binkin would
recommend to Schmitt for presentation to Boltuch, German
violated Section 8(a)(5) and (1) of the Act.

Kirk also testified that in June, Binkin told parts department
employees they would be paid at the highest rate proposed. 1
agree with General Counsel, brief, volume II, page 77, that
while Binkin was giving this information directly to employees,
German was claiming at the bargaining table, unfettered discre-
tion to slot employees, based on German’s assessment of their
skills and experience.

Respondents contend, brief, page 253, that Binkin was
merely informing employees about German’s proposals. In
Beaumont Glass Co., 310 NLRB 710 (1993), the Board af-
firmed the decision of the administrative law judge wherein a
direct dealing violation was found. The administrative law
judge wrote at 718,

[IIn Proctor & Gamble Mfg. Co., 160 NLRB at 340, the
Board held that Section 8(a)(5) of the Act does not per se pre-
clude an employer from informing its employees in noncoer-
cive terms . . . of proposals made to the Union.” This does not
mean however, that direct communications with employees is
beyond the proscriptive ambit of the Act when utilized in fur-
therance of objectives inimical to the principles of good-faith
collective bargaining.

Based on this authority and the credited testimony, I find that
Binkin’s statements tended to undercut the Union and again

5! German defends this allegation by claiming it is outside the 10(b)
limitations period (Br. p. 252). Assuming without finding that Respon-
dents have properly raised the statute of limitations affirmative defense
in their answer, GC Exh. 2(f) (fifth affirmative defense), I credit Kirk’s
testimony that Binkin conferred with him in June or July. I cannot
explain why Binkin was conferring with Kirk, at the times indicated
when the incentive plan was completed by June 6.
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violated Section 8(a)(5) of the Act. See also Beaumont Glass
Co., supra at 719.

On July 19, Kirk and Teamsters official Kuhn were attending
a bargaining session when they learned of a meeting occurring
at German with parts department employees and two of the
drivers. They left immediately for German and upon arrival,
Kuhn asked Schmitt to stop enrolling employees in a benefit
plan while negotiations were underway. About 1 week later,
Kuhn wrote a letter to Schmitt protesting the meeting which,
according to Kuhn, was for the purpose of enrolling employees
into the employer’s proposed profit-sharing program (GC Exh.
36).

Both Kirk and Martin had attended a meeting on July 17 at
German which was similar or identical to the meeting of July
19. The earlier meeting lasted about an hour and was held on
worktime. About 15 to 20 employees were present and heard
presentations by two women representing Gene Adams & As-
sociates. Some material describing the plan was distributed (GC
Exh. 41). Employees were told by the representatives of Gene
Adams & Associates that they had to make a decision before
they left the meeting (Tr. p. 1351). I credit the testimony of
current employee Kirk describing what happened at the meet-
ing. I also find that both meetings constituted direct dealing in
violation of Section 8(a)(5) of the Act.

At page 249 of their brief, Respondents argue that any harm
that may have been done was remedied when the Employer
acceded to the Union’s demands and halted the meetings. How-
ever, the Board has held that cessation of activities violative of
the Act does not constitute a defense. NLRB v. PIE Nationwide,
894 F.2d 887, 890 (7th Cir. 1990). I find Respondents’ defense
is ineffective and void.

d. Failure to provide information

General Counsel contends that German failed to provide cer-
tain information to the Teamsters (Br., vol. II, pgs. 79-80). All
or most of the information in question was requested by Allen
on June 26, about a month and one-half after negotiations be-
gan. More specifically, General Counsel refers to information
on laundry costs, names of persons who served on jury duty,
and costs of proposed fringe benefit plans. In a letter to Bol-
tuch, dated June 27, Franklin wrote as follows:

Burton F. Boltuch, Esq.
Boltuch & Siegel
11330 Broadway

Suite 1326

Oakland, CA 94612

Dear Mr. Boltuch:

I have prepared the following letter to respond to your
Information Requests to German Motors on June 26, 1989.

1. For the past three years, state the amount of vacation
pay that each terminated employee has received.

Response: The Employer has paid each employee for
his unused accrued vacation upon termination. The Em-
ployer maintains no particular record of the terminated
employees or the amount paid; however, such information
is contained in, and may be extracted from, the Em-
ployer’s payroll records. These records are available at the
dealership for you to review by appointment through
Henry Schmitt.

2. For the past five years, state the name of each em-
ployee who has served on jury duty.

Response: The Employer maintains no particular re-
cord of the employees who have served on jury duty;
however, this information is contained in, and may be ex-
tracted from, the Employer’s payroll records. These re-
cords are available at the dealership for you to review by
appointment through Henry Schmitt.

3. State the name of each employee who has taken fu-
neral leave, the duration of the leave, and the pay, if any,
which the employee received.

Response: The Employer maintains no particular re-
cord of the employees who have taken funeral leave, the
duration of the leave, or the pay, if any, which the em-
ployees received; however, this information is contained
in and may be extracted from, the Employer’s payroll re-
cords. These records are available at the dealership for you
to review by appointment through Henry Schmitt.

4. For the past five years, state the name of each em-
ployee who took personal leave in excess of thirty days
and the number of days actually taken.

Response: The Employer maintains no particular re-
cord of the employees who have taken personal leave in
excess of thirty days or the number of days actually taken;
however, this information is contained in, and may be ex-
tracted from, the Employer’s payroll records. These re-
cords are available at the dealership for you to review by
appointment through Henry Schmitt.

It is my understanding that the foregoing responses
cover all of your information requests to German Motors
through June 26, 1989. Unless I hear otherwise from you
by June 29, 1989, I will assume that these responses are
complete and satisfactory.

Very truly yours,
/s/ Elizabeth Franklin
Elizabeth A. Franklin

[R. Exh. I-17.]

On July 5 and 13, Hulteng sent additional letters to Boltuch
in which additional information was provided regarding Ger-
man’s 401K profit-sharing plans and the new administrator of
the flexible benefit plans was named (R. Exhs. I-21, 29).

Based on my review of German’s responses to the informa-
tion requests, I find that timely compliance has been made and |
will recommend dismissal of this allegation.

e. Withdrawal of recognition

Once again, the pattern by now well established repeated it-
self. In December, Schmitt found a petition on his desk when
he came to work one day. On the petition, were the apparent
signatures of a majority of Teamsters bargaining unit employ-
ees all agreeing with the typed heading, “We the undersigned
employees of German Motors do not wish to be represented by
a union” (R. Exh. 72). A list of Teamsters bargaining unit em-
ployees as of December 12, was entered into evidence without
objection (R. Exh. 82). In addition, handwriting exemplars for
the apparent signers were also received into evidence (R. Exh.
83). Based on the petition, Hulteng sent a letter to Boltuch,
dated December 8, withdrawing recognition from both the
German parts and service units (R. Exh. 268A).

Considering the petition, and the context of unfair labor
practices found in German/Teamsters, I agree with General
Counsel, brief, volume II, page 86, that German was legally
prohibited from withdrawing recognition. In Detroit Edison
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Co., supra, the Board found that the employer was not privi-
leged to rely on an employee decertification-type petition, as a
basis for withdrawing recognition from the Union “[a] with-
drawal of recognition must occur in a context free of unfair
labor practices.” The Board went on to explain that Respon-
dent’s 8(a)(5) and (1) misconduct conveys to employees the
notion that they would benefit more, or receive greater consid-
eration, without union representation. Such conduct, the Board
concluded, affects the bargaining relationship and precludes the
Respondent from withdrawing recognition on the basis of a
claimed good-faith doubt. In light of the above, I find that
German violated Section 8(a)(5) of the Act by attempting to
withdraw recognition from the Teamsters when it was not le-
gally permitted to do so.

6. German/Painters (20-CA-23064)

a. Impasse—conclusions

At pages 180-181 of his brief, volume I, General Counsel
contends that German bargained in bad faith, because it imple-
mented over Rosenfeld’s objection, a health plan which it des-
ignated as “non-union.” I have dealt with this argument above
and have refused to find bad-faith bargaining for the reasons
urged by General Counsel. I now do so again, finding that
“non-union” in the context in question refers only to a health
plan formerly available to German’s nonbargaining unit em-
ployees. I find no bad-faith bargaining by German implement-
ing its “non-union” health plan. See Coastal Electric Coopera-
tive, 311 NLRB 1126 (1993).

Turning next to the Taft Broadcasting factors, 1 count six
bargaining sessions between the parties, although admittedly,
the sessions were of differing lengths of time and varying de-
grees of productivity. In analyzing these sessions, I begin with
the confusion over the Painters negotiators. First Boltuch repre-
sented the Painters, then Van Zevern, then as of June 29 the
final negotiating session, Rosenfeld. These changes in negotia-
tors were not the responsibility of German. The entry of
Rosenfeld at the 11th hour contributed to the failure of Ger-
man/Painters to reach agreement. See Louisiana Dock Co., 293
NLRB 233, 235 (1989), reversed in part 909 F.2d 281 (7th Cir.
1990); A4A4 Motor Lines, 215 NLRB 793, 794 (1974).

To be sure, on June 29, Rosenfeld denied the parties were at
impasse and also stated that the Painters had no philosophical
opposition to flat rate. Rosenfeld did not then offer or even
define the appropriate flat rate proposal which the Painters
would find acceptable. The Painters’ July 5 flat rate offer re-
cited in the facts, if not a sham, as Respondents claim (brief, p.
110), was a far cry indeed from what German had been seeking.
I do not credit Rosenfeld’s expressions of flexibility because
the Painters never presented concrete evidence that they were
willing to embrace German’s proposals, particularly as to flat
rate. Further evidence of delay on June 20 and obfuscation by
the Painters is shown by Van Zevern saying on the one hand
that flat rate was not acceptable to German employees; then on
June 29, by Rosenfeld stating that no flat rate proposal had
been made by the Painters on that day, because Van Zevern had
not had an opportunity to tell German employees it was com-
ing. On cross-examination of Rosenfeld on this point, the fol-
lowing exchange occurred:

Q. And to your knowledge did the Union talk to the
members about flat rate between the June 29, 1989 meet-
ing and July 5, 1989?

a. My answer is no.
[Tr. p. 1595.]

Finally, I note that after Hulteng told Rosenfeld at the con-
clusion of the June 29 meeting that German was planning to
implement on July 5, Hulteng offered to meet with Rosenfeld
for further negotiations on July 1, 2nd, 3rd or 4th. To this,
Rosenfeld said, “the parties, to my knowledge, had not met on
the weekends before and I saw no reason to meet any of these
weekends around the holiday. . . . I told [Hulteng] that I was
available on the 6th late in the day” (Tr. p. 1570). Rosenfeld
gave a variety of reasons for not meeting with Hulteng between
June 29 and July 6th: June 30 (busy in Stockton), July 1 (taking
daughter to ballet), July 2 (busy), July 3 (busy with arbitration
and negotiations) and July 4 (holiday) (Tr. p. 3397).

In light of the above, I find that German has met its burden
of showing impasse. In the alternative, I find that the Union
precluded effective negotiations by its dilatory tactics and non-
serious bargaining. In any event, I will recommend that this
allegation be dismissed because German was privileged to im-
plement its final offer.

7. Honda/Machinists (20—-CA-23046)

a. Impasse—conclusions

I agree with Respondents (Br., p. 81), that relevant and mate-
rial facts begin on June 27 with the agreement to extend the
Honda collective bargaining agreement due to Boggs having
been newly hired and due to Boas assuming a more active role
in negotiations. A hiatus in negotiations between June 21 and
July 10 then followed. When the parties reassembled on July
10, there was confusion over Honda’s failure to have new pro-
posals reflecting major changes in position. However, this was
remedied on July 20 when Honda issued its third final proposal,
wherein flat rate was taken off the table and wherein certain
other changes were made as reflected in the Facts above.

Though Honda took flat rate off the table, agreement was
never reached. I count nine bargaining sessions, three of which
occurred after flat rate was off the table. These three sessions
allowed for adequate discussion of remaining issues such as
MEFN policy, a commission plan for dispatchers, and the Boas
pension plan. However, for a variety of reasons, I cannot find
the parties arrived at impasse.

Beginning on July 20, and continuing during the subsequent
negotiations on August 4 and 14, Hulteng repeatedly an-
nounced that Honda was at final position. The import of these
statements was reinforced by the issuance of proposals deline-
ated as “final”: a final on June 22, on June 27, on July 20, on
July 25, and on August 10 (R. Exhs. P-38, 39, 39A, 40, 41). In
Industrial Electric Reels, Inc., 310 NLRB 1069 (1993), the
Board recognized that while statements made at the bargaining
table may be evidence of bad-faith bargaining, “the Board is
careful not to "throw back in a party’s face remarks made in the
give and take atmosphere of collective bargaining’ because to
do so would frustrate the Act’s policy of encouraging free and
open communications between the parties.” Here, however, the
effect of Hulteng repeatedly stating that Honda was at final
position when it wasn’t, was to impede and deter the Machin-
ists from making proposals of its own because the Union must
have felt it would have been futile to do so. I recognize that
notwithstanding my analysis, Boltuch did make proposals, in-
cluding some on August 14, but I persist in finding that the
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Union’s negotiations were impeded by Honda’s bargaining
tactics referred to above.*>

I am most persuaded that Honda did not bargain in good
faith by its commission of unfair labor practices which I will
find below. Based on those findings, I find that Honda did not
bargain to impasse with the Machinists and therefore violated
Section 8(a)(5) of the Act when it implemented its final offer.

b. Direct dealing with employees

All agree that during the course of negotiations, Honda held
a series of meetings for bargaining unit employees—both Ma-
chinists and Teamsters. There is a dispute about what was said
at the meetings. For example, according to General Counsel
witness Walter Leedle, a former Honda employee, who worked
there between May 1986 and July, he was one of a group of
Honda employees who attended a meeting in Boas’ office in
early June. The meeting began when Boas said we are here to
discuss pending negotiations with the Union on a possible new
contract. During this meeting, Boas asked Leedle, then working
as a lead service advisor and represented by the Machinists,
how much it cost him to live at his current standard of living.
Leedle responded about $1000 per week. Then Boas asked if
Leedle was happy with the Union’s retirement plan. Leedle
answered he was happy; Boas responded that an alternative
plan would cost less, but be just as effective or better. When
Leedle asked why Honda couldn’t keep the old retirement plan,
Boas said this was not possible.

Another former service writer for Honda employed between
September 1981 and October was Carl Asaro, a witness for
General Counsel. In July, Asaro, a member of the Machinists
bargaining unit, attended a meeting in the office of Honda’s
service manager, Ken McCully. McCully asked Asaro and
other employees individually, if they would honor the picket
line if a strike was called, because they would not have jobs
when they returned from the strike.”> On cross-examination,
Asaro said that McCully may have talked about replacing em-
ployees who went on strike, but the result was the same, the
strikers would have no jobs when the strike was over.

Still another General Counsel witness was Edmund Schmitt,
a retired Honda mechanic, and member of the Machinists bar-
gaining unit. In July, Schmitt was employed by Honda and
attended a meeting with about four other employees and Boas.
After Boas reviewed the history of the dealership, he asked
each employee what they liked and didn’t like about the union
contract. Boas asked if the employees would like higher wages
and different working conditions and more tools. Boas dis-

52 General Counsel argues, Br., vol. I, pp. 214-216, that evidence of
bad-faith bargaining is provided by Franklin’s refusing to agree on a
method for selecting an arbitrator. However, at fn. 169, General Coun-
sel also states that the 1986-1989 agreement did not contain any
method for the selection of an arbitrator. In addition, the grievance and
arbitration section of Honda’s final offer apparently was never imple-
mented (R. Exh. C-211A). In light of these facts and my additional
findings of unfair labor practices below regarding Honda, it is unneces-
sary to decide the issue raised by General Counsel.

> After Asaro completed his testimony, General Counsel moved
[twice] to amend the complaint to allege conversations with McCully
and Boas in July, as 8(a)(1) violations. General Counsel also alleged
that McCully was the service manager and a statutory supervisor (Tr.
pp. 1189, 2872). Honda denied both allegations as to status and as to
interrogations (Tr. pp. 1189, 2873). General Counsel then stated he
would prove McCully’s supervisory status through Respondents’ wit-
nesses (Tr. p. 2873).

cussed at length the health and welfare and retirement plans
which had special appeal for Schmitt who was then approach-
ing retirement. Boas said he desired to substitute a retirement
plan then in place for nonbargaining unit employees, and have
it cover bargaining unit employees as well.

Another bargaining unit employee who attended the Boas
meeting with Schmitt was Robert Hollingsworth, a former
Honda employee who worked there between March 1988 and
November 1991. In his testimony, he described two to three
meetings with Boas, the first of which occurred in late July in
Boas’ office. Boas talked about an approaching strike and
asked the employees how they felt about it. Hollingsworth es-
sentially corroborated Schmitt except provided additional de-
tails of Boas as an advocate for his proposals. In a second meet-
ing, Hollingsworth focused on Cam Chamberlain, a current
employee of Honda and member of the Machinists unit. Under
the new Boas’ pay plan, Chamberlain’s wages, according to
Boas, would go from $2000 in 1 month to about $3400 in the
next month. In his testimony, Chamberlain corroborated
Hollingsworth and also told how Boas stated at a meeting that
he would not retreat from his final proposal and that anyone
who didn’t like it could “hit the bricks.” A recurring additional
theme in the Boas meetings according to all the witnesses was
the approaching strike and what employees intended to do
about it.

The final General Counsel witness on this point was David
James, a former Honda service writer between January 1988
and August. James testified he had a meeting with Boggs in late
July wherein Boggs asked what he would do in the event of a
strike. James said he would not cross the picket line. Then
Boggs outlined the employer’s proposal and asked the witness
what he thought of it. James answered that he didn’t think
much of it, but Boggs said this would be the only offer employ-
ees would receive, so “take it or leave it.”

I credit the testimony of the four former and one current
Honda employees quoted above. In crediting these General
Counsel’s witnesses, | have also reviewed the testimony of
Respondents’ witnesses. Thus John Richards testified he at-
tended a meeting with Schmitt, but couldn’t recall Boas asked
Schmitt any question. Nor did Boas ask any questions of em-
ployees at a second meeting Richards attended. I have also
considered the testimony of Gregory Kemp, Honda’s parts
manager for 4-1/2 years who testified for Respondents. He
testified that Boas hosted a series of meetings, explained his
proposals and responded to employee questions, but asked no
questions of employees. The newly hired General Manager Bill
Boggs also testified for Respondents. His testimony, like that of
Richards and Kemp, essentially corroborated Boas as to what
happened at the employee meetings. However, I didn’t believe
the Honda witnesses on this point, none of them. I find that
General Counsel’s witnesses gave adequate detail, were credi-
ble in their presentation, and in the case of Chamberlain, his
current employee status entitled his testimony to heightened
credibility. See Gold Standard Enterprises, 234 NLRB 618,
619 (1978).

I also find that General Counsel’s witnesses recite a pattern
of direct dealing by Boas with employees that cannot be denied
and which violate Section 8(a)(5) of the Act. See Beaumont
Glass Co., supra. Texaco, Inc., 233 NLRB 375 (1977). Inter-
twined with the direct dealing is a series of unlawful interroga-
tions and coercive statements which violate Section 8(a)(1) of
the Act. See Kona 60 Minute Photo, 277 NLRB 867 (1985);
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Southwire Co. v. NLRB, 820 F.2d 453 (D.C. Cir. 1987). In sum,
I find that Boas violated the Act by dealing directly with em-
ployees and asking the questions of them and making the
statements to them as described by the witnesses.” See NLRB
v. Shelby Memorial Home, 1 F.3d 550, 559-560 (7th Cir.
1993). Boas’ statement to Chamberlain, to wit, anyone who
didn’t like it, could “hit the bricks,” is another example of
Boas’ coercive statements to employees. Respondents mistak-
enly describe Chamberlain as “another former technician” (Br.,
p- 231), when he is a current employee of Honda’s (Tr. p.
1211). Then Respondents make a more serious error by de-
scribing Boas’ statement to Chamberlain as merely telling em-
ployees they could go out on strike (Br., p. 232). I interpret
Boas’ statement to mean, if employees didn’t like his proposal,
they could leave their job. This violates Section 8(a)(1) of the
Act and I so find.

The sum total of Boas and Boggs talking to employees in the
manner indicated, while at the same time the Machinists were
attempting to negotiate a new labor agreement was to undercut
the Union and, along with additional unfair labor practices
found below, preclude any impasse from occurring.

¢. Lockout of employees

I have discussed the issue of lockout of employees above in
connection with German/Machinists. I have considered Re-
spondents’ argument (Br., p. 190-194)> and find that extended
discussion is not warranted. I find the lockout was motivated by
the same bad faith as the declaration of impasse. Both were part
and parcel of a pattern which leads me to find that it was the
[employers’] intent to avoid their bargaining obligations in
violation of Section 8(a)(1) and (5). D.C. Liquor Wholesalers,
292 NLRB 1234, 1237 (1989), enfd. 924 F.2d 1078 (D.C. Cir.
1991). In light of the above, I find that Honda’s lockout of the
Machinists violated Section 8(a)(3) of the Act.>®

d. Machinists strike

On or about August 22, officials of the Machinists called a
strike at Honda. The issue is whether this strike and another
called by the Teamsters were economic or unfair labor practice
strikes. The distinction is important: where a strike is caused in
whole or in part by the employer’s unfair labor practices, the
striking employees are entitled to reinstatement upon their un-

% As to the statements allegedly made by McCully, I note he never
testified and that the unrebutted testimony of Boggs is that McCully left
Honda on June 2 (Tr. 5174). Respondents raise a statute-of-limitations
argument as to this allegation (Br., p. 235-236). It is unnecessary to
consider that argument nor the discrepancy as to dates, because 1 find
General Counsel has failed to prove McCully’s supervisory status. An
employee’s title does not determine his status. See Waterbed World,
286 NLRB 425 (1987). There must be actual evidence that an individ-
ual alleged as a supervisor had or possessed one or more of the indicia
of supervisory authority set forth in Sec. 2(11) of the Act. Based on this
failure of proof, I will recommend dismissal of the allegation involving
McCully.

% Respondents mistakenly state at p. 190 of the brief that the com-
plaints allege that Honda violated the Act when it locked out employees
represented by Machinists 1305 and Painters 1176. Par. 13 of the com-
plaint alleges a violation of the Act for the lockout against the Machin-
ists and Teamsters (GC Exh. 2aa).

%6 Tt is unnecessary to consider the effect of the paragraph from the
collective-bargaining agreement allowing Honda to take economic
action before any change in terms and conditions of employment is
made. This provision of the agreement under the circumstances of this
case does not constitute a valid defense to Sec. 8(a)(3) of the Act.

conditional offer to return to work. Boyles Galvanizing Co.,
239 NLRB 530 (1978). According to General Counsel’s wit-
ness Schmitt, neither he nor other Honda employees knew in
advance that the Machinists intended to call a strike beginning
on August 27. Instead, on that day, two Machinists business
representatives J.B. Martin and Chuck Netherby showed up at
Honda as employees were beginning to start work and told
employees that the strike was on. When employees inquired
about the reason for the strike, Martin and Netherby explained
that Honda wouldn’t come to the bargaining table, and although
the Union was trying to negotiate to move things along, Honda
was trying to make deals with different individuals, trying to
get employees to drop the Union and work for themselves (Tr.
p. 1173).

Boggs testified that in late July picketing and leafleting be-
gan at Honda, primarily on weekends. One of the leaflets
handed out reads as follows:

BOYCOTT S.F. HONDA
ROGER BOAS

Can you ever trust Roger Boas again?
We doubt if we can;

We doubt if we can trust S.F. (Boas) Honda, the business
Roger Boas owns.

We suggest that you don’t trust S.F. (Boas) Honda either.
Please patronize the Union Honda dealers listed below:

Auto West Honda

Jim Close House of Honda
Grace Honda

Jim Doten Honda

El Cerrito Honda/British, Ltd.
Sheppard Pontiac-Honda

Val Strough Oakland Honda
Walnut Creek Honda

Winter Chevrolet Honda
Lloyd A. Wise Honda

Thank you for your cooperation,

AUTOMOTIVE MACHINISTS LOCAL 1305
TEAMSTERS LOCAL 665

[R. Exh. 74.]

Honda locked out its Machinists employees on August 15 after
an August 11 notice to employees explained Honda’s rationale
(R. Exh. 76). The August 22 strike by both the Teamsters and
Machinists lasted through early October when picketing ceased.
Thereafter some strikers returned to Honda and some didn’t.”’
According to Boggs, neither union ever officially gave formal
notice to Honda that the strike was over and that employees
were making an unconditional offer to return to work.

In this case only Honda withdrew flat rate from its proposals;
yet only Honda experienced a strike—a strike which lasted for
about 5 weeks. I further find that the Honda/Machinists strikers
were unfair labor practice strikers. See C-Line Express, 292
NLRB 638, 639 (1989).

57 According to Boggs, all Honda strikers, Machinists and Teamsters
who desired to return to work were permitted to do so. In addition,
Boggs provided testimony that some employees may have abandoned
their jobs at Honda to take other jobs. None of this concerns me now.
Instead, these matters can be taken up in compliance.
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e. Withdrawal of recognition

Once again, the evidence shows a petition appearing, as if by
magic on the desk of Honda official Boggs as he came to work
on or around November 21. The petition reads in hand print,
“We the technicians of S.F. Honda no longer wish to be repre-
sented by Union Local 1305 as of 11-2-89.” In addition the
petition contained the apparent signatures of a majority of Ma-
chinists bargaining unit employees (R. Exh. 78). This conclu-
sion is based on a typed list of Machinists bargaining unit em-
ployees as of November 21, entered into the record without
objection (R. Exh. 79). Handwriting exemplars were also ad-
mitted into evidence (R. Exh. 80).%®

In addition to the documentary evidence, Respondents pre-
sented certain witnesses who voluntarily signed the petition.
For example, John Richards, a current employee at Honda since
March 1986 testified that he received the petition from Tony
Cardaropoli, a new mechanic at Honda who was hired during
the strike. Cardaropoli asked Richards if he desired to sign the
petition which he did. Another employee who signed was Re-
spondents’ witness Paul Phong To, employed as a mechanic
since September 1988. Finally, Respondents called Fausto
Casallas, a current employee at Honda for the past 19 years,
who also signed the petition.

On December 8, Hulteng wrote to Boltuch giving notice of
withdrawal of recognition by Honda of the Machinists bargain-
ing unit. This act, said Hulteng, is based on the receipt of objec-
tive evidence which causes the Company to doubt in good faith
that the Union any longer represents its employees (R. Exh. C-
263).

Since the withdrawal of recognition must, to be effective,
occur in a context free of unfair labor practices, I find that
Honda has failed to meet that standard. Accordingly, I find that
Honda’s attempted withdrawal of recognition was ineffective
and instead violated Section 8(a)(5) of the Act.

8. Honda/Teamsters (20-CA-23049)

a. Impasse—conclusions

The parties had five bargaining sessions in which the issues
were discussed. No agreement was reached and no unfair labor
practices are alleged other than a declaration of impasse, when
no impasse existed and other than derivative unfair labor prac-
tices. I begin my analysis with Boltuch’s behavior, particularly
at the July 14 and August 7 sessions. While Franklin’s behavior
at the latter session is not above reproach—I find that she badg-
ered and provoked Boltuch to a certain extent, on the whole
Boltuch has no one to blame but himself for his behavior. The
two employee witnesses, Robles and Montedaro, gave testi-
mony more convincing than other witnesses, because they were
more objective and less aligned with one side or the other. I
note that after the August 7, bargaining session each side was
motivated to write self-serving letters giving their versions of
what happened during that final session.

Honda must prove the parties were at impasse. Its evidence
is convincing. During the hiatus between June 16 and July 14,
Boltuch and/or Allen could have met with or attempted to meet
with Wyatt & Co. to get information regarding the Boas pen-
sion plan, perhaps the single most important element of the
Honda/Teamsters proposals. No credible reason was given why

% The handwriting exemplars, R. Exh. 80, are missing from the
bound volume of exhibits delineated “Respondent’s Original Exhibits
68 thru 87,” and I cannot account for their absence.

such a meeting wasn’t possible. It is true, as General Counsel
points out in her brief, volume II, page 19, on August 7, Bol-
tuch expressed agreement on the concept of commission for
parts employees. However, I find this illusory. Where such a
statement is made at the 11th hour and no concrete proposal is
tendered, the value of the “concession” is limited indeed. This
union strategy has been seen before in this case. I note that the
August 7 meeting ended when a representative of the Engineers
& Scientists Hall told Honda’s representatives they were mak-
ing too much noise and had to leave. This eviction is truly sus-
pect and I find that the Teamsters could have easily prevented
it.

I find that by August 7, the prospects of reaching agreement
had been exhausted and Honda has met its burden of proving
impasse. This is based on my additional finding that Teamsters’
concessions such as they were, were based implicitly or explic-
itly on a tradeoff of reaching agreement on other issues such as
pension, wages (commission) and health and welfare on which
Honda was entitled to stand fast.

Finally, I note that in all or most other segments of this case,
General Counsel has argued primarily that surrounding unfair
labor practices have precluded impasse. No surrounding unfair
labor practices are alleged for Honda/Teamsters. Accordingly,
focusing exclusively on the bargaining sessions convinces me
the parties were at impasse and I will recommend dismissal of
this allegation. In light of this conclusion, I will also recom-
mend dismissal of derivative allegation alleging an unlawful
lockout of Teamsters employees and alleging that the Team-
sters strikers were unfair labor strikers.

Conclusion

I have found above in certain particulars that impasse has not
been proven. At pages 167-176 of their brief Respondents ar-
gue that even where no impasse exists, Respondents were privi-
leged to implement their final offers because of union tactics of
avoidance and delay. In making its argument, Respondents are
attempting to paint with a wide brush. I have accepted their
argument in some cases and rejected it in others, particularly
where there were surrounding unfair labor practices which
served to undermine the Union. So I reject Respondents’ argu-
ment as a general defense to the unilateral changes contained
within this case.

One final thought: I have attempted to consider each segment
of this case on its own merits. Yet, I cannot conclude without
noting the similarities surrounding the decertification-like peti-
tions. Here we have three supposedly unrelated business enti-
ties, indeed to a certain extent competitors—each of which has
a company official come to work one day and find on his desk
an antiunion petition. And no one knows who prepared it, or
how it got on the official’s desk. And the majority of bargain-
ing unit employees who apparently signed each petition did so
without management taint. Yes, all of that is hard to believe.
However, unless and until evidence was presented to show that
the withdrawal of recognition based on the petitions was other-
wise improper, I refused to reject the petitions based merely on
the similarities of how they originated and how they were de-
posited on the managers’ desks.

CONCLUSIONS OF LAW

1. The Respondents, Royal Motor Sales, German Motors
Corp., and San Francisco Honda, are employers engaged in
commerce within the meaning of Section 2(6) and (7) of the
Act.



ROYAL MOTOR SALES 839

2. The Unions, Teamsters Automotive Employees Local 665,
International Brotherhood of Teamsters, AFL—-CIO; Automo-
tive Machinists Local Lodge 1305, and Machinists Automotive
Trades District Lodge No. 190 of Northern California, Interna-
tional Association of Machinists and Aerospace Workers,
AFL—-CIO; and Auto, Marine and Specialty Painters Union,
Local 1176 are labor organizations within the meaning of Sec-
tion 2(5) of the Act.

3. Respondent Royal Motor Sales violated Section 8(a)(1) of
the Act by a supervisor telling an employee that he could make
more money if the Union wasn’t there; by a supervisor telling
another employee that those employees who were going to stay
were going to be nonunion and that anyone who stayed would
have to be nonunion or be replaced; and by a supervisor telling
another employee that it was useless to wear a union hat be-
cause there wasn’t going to be a union anymore; and by a su-
pervisor asking an employee to sign a decertification-like peti-
tion and offering the employee a bonus to sign the petition.

4. Respondent Royal Motor Sales violated Section 8(a)(1)
and (5) of the Act by unilaterally implementing its final offer to
the Teamsters, at a time when it had not bargained to impasse
and by attempting to withdraw recognition from the Teamsters
service and parts units, thereby refusing to bargain at a time
when Royal Motor Sales did not doubt in good faith the Team-
sters majority status.

5. The Teamsters is, and was at all times material to this pro-
ceeding, the exclusive bargaining representative of Royal’s
service and parts employees into the following appropriate
units:

All service employees employed by Royal Motor Sales at its
San Francisco, California facility; excluding all other employ-
ees, guards and supervisors as defined in the Act.

All parts employees employed by Royal Motor Sales at its
San Francisco, California facility; excluding all other employ-
ees, guards and supervisors as defined in the Act.

6. Respondent German Motors Corp. violated Section 8(a)(1)
of the Act by a supervisor telling an employee that he would be
better off without the union, and by telling the same employee
that if he didn’t like to work there in a nonunion setting, he
could find a job elsewhere, by a supervisor telling an employee
he could make more money under a flat rate system; by a su-
pervisor telling an employee that a benefit plan wasn’t available
to him because he was in the union and the union was opposed
to it; and by a supervisor telling an employee, “this is a time for
no unions.”

7. Respondent German Motors Corp. violated Section 8(a)(1)
and (5) of the Act by dealing directly with employees who were
represented by a labor organization, and by making unilateral
changes not reasonably comprehended within the earlier offers
to the Union; and by attempting to withdraw recognition from
the Machinists and from the Teamsters, thereby refusing to
bargain at a time when German Motors Corp. did not doubt in
good faith the Machinists and/or Teamsters majority status; and
by unilaterally implementing its final offer to the Teamsters at a
time when it had not bargained to impasse; by a supervisor
dealing directly with an employee who was represented by a
labor organization and by conferring with the employee on the
content of proposals to be presented to the Union; and by hold-
ing meetings with bargaining unit employees to present benefit
proposals then being negotiated.

8. The Teamsters is, and was at all times material to this pro-
ceeding, the exclusive bargaining representative of German’s
employees in the following appropriate units:

All full-time and regular part-time employees employed by
German Motors Corp. whose job classifications were covered
by the 1986-89 Parts agreement between the Teamsters Union
and Respondent German, excluding office clerical employees,
guards and supervisors as defined in the Act.

All full-time and regular part-time employees employed by
German Motors Corp. whose job classifications were covered
by the 1986-89 Service agreement between the Teamsters
Union and Respondent German, excluding office clerical em-
ployees, guards and supervisors as defined in the Act.

9. Respondent San Francisco Honda violated Section 8(a)(1)
and (5) of the Act by unilaterally implementing its final offers
to the Machinists at a time when it had not bargained to im-
passe; by dealing directly with employees who were repre-
sented by a labor organization; by a supervisor holding meet-
ings with bargaining unit employees to ask employees what
they liked and didn’t like about the union contract; by telling
one employee, anyone who didn’t like the Honda proposal
could “hit the bricks”; and by attempting to withdraw recogni-
tion from the Machinists thereby refusing to bargain at a time
when San Francisco Honda did not doubt in good faith the Un-
ion’s majority status.

10. The Machinists is, and was at all times material to this
proceeding, the exclusive bargaining representative of San
Francisco Honda’s service and parts employees in the follow-
ing appropriate unit:

All full-time and regular part-time employees em-
ployed by San Francisco Honda whose job classifications
were covered by the 1986-89 collective bargaining agree-
ment between San Francisco Honda and the Machinists;
excluding all other employees, guards and supervisors as
defined in the Act.

11. Respondent San Francisco Honda violated Section
8(a)(1) of the Act by locking out Machinists bargaining unit
employees in bad faith.

12. San Francisco Honda Machinists strikers were unfair la-
bor strikers.

13. Other than specifically found above, Respondents com-
mitted no other unfair labor practices.

14. Respondents are employers engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

THE REMEDY

Having found that Respondents have engaged in certain un-
fair labor practices, I shall recommend that they be ordered to
cease and desist therefrom and to take certain affirmative action
designed to effectuate the policies of the Act.

Having found that Respondents violated Section 8(a)(5) and
(1) of the Act by failing to bargain in good faith by unilaterally
implementing “final” proposals without bargaining to impasse,
it is recommended that on request of the Unions, Respondents
be ordered to rescind all or part of the implemented “final”
proposals, and to bargain in good faith with the Unions as the
exclusive bargaining agents of the above appropriate units of its
employees with respect to their wages, hours and other terms
and conditions of employment and embody any understanding
reached in a signed agreement.
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Inasmuch as the San Francisco Honda/Machinists strike
which began August 22 was an unfair labor practice strike, it is
recommended that when the strikers (including sympathy strik-
ers), unconditionally offer to return to work they be reinstated
by San Francisco Honda to their former jobs or to a substan-
tially equivalent position, without prejudice to their seniority or
other rights and privileges previously enjoyed.

Having found that Respondents violated Section 8(a)(5) and
(1) of the Act by making certain unilateral changes in wages
and benefits, | shall also recommend that Respondents be or-
dered to remit all payments it owes to fringe benefit funds, with
interest, as specified in Merryweather Optical Co., 240 NLRB
1213 (1979), and to make whole the employees for any ex-

penses they may have incurred as a result of the Respondents’
failure to make such payments in the manner set forth in Kraft
Plumbing & Heating, 252 NLRB 891 (1980), enfd. mem. 661
F.2d 940 (9th Cir. 1981). The Respondents shall also make
whole its employees for any loss of wages and benefits they
may have suffered by reason of the Respondents’ failure to pay
contractually required wages and benefits in the manner set
forth in Ogle Protection Service, 183 NLRB 682 (1970), enfd.
444 F.2d 502 (6th Cir. 1971). All payments to employees shall
be made with interest as prescribed in New Horizons for the
Retarded, 283 NLRB 1173 (1987).
[Recommended Order omitted from publication. ]



